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Food, Drug and Cosmetic Law in the 
Section of Corporation, Banking and 
Business Law of the American Bar 
Association, will meet in Langdell 
North Middle Room of Harvard Uni- 
versity Law School at Cambridge, 
Massachusetts, on August 25 and 26, 
1953. Chairman of the division is 
Charles Wesley Dunn of New York 
City. 


Tuesday, August 25, 10 a. m. to 1 p. m 

Introductory Statements: James M. 
Best of Chicago, General Counsel of 
the Quaker Oats Company and Secre- 
tary of the Division (10 minutes); 
David E, Cavers of Cambridge, Associ- 
ate Dean of the Harvard University 
Law School (10 minutes) 

Addresses on the Food, Drug and 
Cosmetic Law: Charles W. Crawford 
of Washington, D. C., Commissioner 
of Food and Drugs in the United 
States Department of Health, Edu- 
cation and Welfare (20 minutes); C. A 
Morrell of Ottawa, Director of the 
Food and Drug Divisions in the Ca- 
nadian Department of National Health 
and Welfare (20 minutes) 

Observations on the Federal Food, 
Drug, and Cosmetic Act: William W. 
Goodrich of Washington, D. C., Assist- 
ant General Counsel of the United 
States Department of Health, Educa- 
tion and Welfare (20 minutes); Tobias 
G. Klinger of Los Angeles, formerly 
Assistant United States Attorney for 
the Southern District of California (20 
minutes) 

Papers: “Civil Service Status of 
United States Food and Drug Admini- 


stration,” Fred Bartenstein of Rahway, 
New Jersey, Attorney for Merck & 
Company (15 minutes); “New Products 
for Old Uses—A Point of View,” Ed- 
ward Brown Williams of Washington, 
D. C. (15 minutes) 


Discussion 


Wednesday, August 26, 10 a.m. to 1 p.m 
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of Washington, D. C., Director of the 
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Administration of the Food and 
Drugs Acts in English Counties 


By W. ROGER BREED 


The Author, Who Read This Paper at the June, 1950 
Conference of the Institute of Weights and Meas- 
ures Administration in London, Has Rewritten it to 
Make the Portions on English Case Law More Intel- 
ligible to Lawyers Not Having Access to Source Books 


N A PREVIOUS ARTICLE it was possible to deal at some length 

with the history and administration of the United Kingdom weights 
and measures legislation. It has been suggested to me that readers 
of that article would be interested to know something further of the 
many ancillary duties which are normally or occasionally administered 
by inspectors of weights and measures in the United Kingdom. 

The following account was not written originally for American 
readers. It is, in fact, a rewriting of a paper presented under the same 
title to the Institute of Weights and Measures Administration at its 
annual conference at the County Hall, Westminster, London, in June, 
1950. 

The suggestion that much of it would be of interest has prompted 
me to rewrite those parts which deal with English case law so as to 
make these more easily understood by those who have not immediately 
available the appropriate reference books on United Kingdom case 


law. 
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Mr. Breed Is Chief Inspector of 
Weights and Measures, Food and 
Drugs, Dorset County, England 





The scope of this paper was purposely limited to English food 
and drugs legislation under the principal act (1938) so as to exclude 
those differences in the operative act for Scotland, which is still the 
earlier Food and Drugs (Adulteration) Act of 1928. 

In its amended form this paper should serve to show yet another 
important facet of the many functions of inspectors of weights and 
measures in the United Kingdom although, with only a few exceptions, 
food and drugs work is normally only a regular feature of county 
inspectors, that is, those employed by the county councils. The work 


of the city and borough inspectors of weights and measures, although 
not usually concerned with the administration of the food and drugs 
act, is likewise not exclusively concerned with Weights and Measures, 
and often includes duties which are peculiar to the borough inspectors. 
As it is proposed to deal more extensively with these other duties tn 
a later article, we need not attempt to detail this matter further at 


the present time. 
The historical approach, the present-day practice in England and 
some suggested improvements for the future are repeated verbatim 


from the original article. 


Historical Approach 


Prior to the year 1872 the onus of detecting the adulteration of food and 
drink was left to individual purchasers, who had the right to submit them to be 
analysed by an analyst appointed under the Act, or, where no such appointment 
had been made, to such “skilled person” as was nominated by the Justices before 
whom complaint was made under the Act—see Sections IV and V, 23rd and 
24th of Victoria—Chapter 84, dated 6th August, 1860. 

It was in 1872, for the first time in the law relating to Food and Drugs 
Adulteration, that specific officers, namely, the inspector of nuisances or the 
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inspector of weights and measures or the inspector of markets—‘“one or all of 
them as the local authority appointing them shall think fit to determine in every 
district, county, city or borough, shall procure and submit samples of articles of 
food and drink and drugs suspected to be adulterated to be analysed by the 
analysts appointed under this Act . .. .” To these named officers were 
added, by the terms of the Sale of Food and Drugs Act, 1875, that of medical 
officers of health and police constables. With the substitution of the title of 
Sanitary inspector for that of inspector of nuisances, these classes of officers 
were the only ones permitted to be appointed as “sampling officers” until as 
recently as 1938, when the Food and Drugs Act of that year allowed any person 
duly authorised by the local authority to be appointed as a “sampling officer.” 


We can claim, therefore, that since the inception of legislation designed to 
prevent the adulteration of food and drugs, Inspectors of Weights and Measures 
have been more intimately concerned with its administration than any other 
class of officer. That the confidence of Parliament, as implemented by local 
authorities was not misplaced, is manifest in the considerable number of “authori 
ties” which, of more recent years, under absolute freedom of choice, have elected 
that their inspectors of weights and measures should serve them also as “sampling 
officers” for the purposes of the Food and Drugs Acts. This combining of other 
“public protection” duties with the administration of the Weights and Measures 
Acts has been, without doubt, of considerable advantage, not only to the local 
authorities, but to the ratepayers and the traders concerned. The responsibility 
for the enforcement of such statutory requirements by different officials leads, 
it is suggested, not only to increased overhead expenditure, but in most cases 
to an unduly large and irritating number of visits to shopkeepers and others, if 
the enforcement of legislation of this kind is to be effective 

It will not, it is suggested, be a particularly happy day for either ratepayers 
or traders if the present system has to be disturbed, and it is pleasing to notice 
that any suggestions to this end have been vigorously and firmly opposed by our 


employing authorities 


Present-Day Practice 


The extent to which Inspectors of Weights and Measures are concerned 
with the administration of the Food and Drugs Acts and complementary legis 
lation varies from County to County, but, in general, they are charged with the 
duty of preventing the adulteration or misdescription of all types of food and 
drugs. An exception to this is to be found in the County of Berkshire, where 
officers of the Weights and Measures Department are responsible for the pre 
vention and detection of adulteration in food and drugs, other than milk, and 
the Police are concerned with the sampling of liquid milk only. The County 
Councils of Buckinghamshire and Nottinghamshire have delegated to their 
“Inspectors” not only the administration relating to adulteration, but that covered 
by the Food and Drugs (Milk and Dairies) Act, 1944, and the Milk (Special 
Designations) Act of 1949. It is common practice also for Inspectors of Weights 
and Measures to be responsible for the enforcement of the law concerning (1) the 
use of misleading labels displayed on or in connection with either foods (including 
drink) or drugs, (2) the use and misuse of preservatives in foods, (3) and the 
registration of premises and factories used for the manufacture or storage of 
margarine and butter, etc. The Labelling of Food Order of 1946 which deals, 
inter alia with (a) the marking of ingredients on pre-packed articles of food, 
(b) the limitations of vitamin claims and (c) the regularisation of the labelling 
and marking of intoxicating liquors, provides a further extension of food legis 
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lation which, in at least 39 Counties, has been entrusted to inspectors of weights 
and measures. Those aspects of this Order which deal with the marking of 
weight or measure and its accuracy are the sole prerogative of weights and 
measures inspectors, and, again, therefore, one sees the patent advantage of 
combining the administration of food and drugs and weights and measures in 
the hands of one class of officer whose competence to deal with every aspect of 
its enforcement has not only long been established, but is substantially vouched 
for by his Board of Trade Certificate of Qualification. 


The operation of recent legislation designed to promote, and ultimately to 
enforce, a cleaner and healthier milk supply, has shown that without the greatest 
possible measure of co-operation between all categories of officers and all 
authorities concerned, be they central or local, the benefits of administrative 
efficiency will be denied to those responsible for its enforcement. The work 
entailed in the sampling of milk for any and every purpose can always be recon- 
ciled and co-ordinated with the many other duties (statutory and otherwise) 
discharged by County Inspectors of Weights and Measures, and it would seem 
that-those Counties which have decided that the sampling of milk for all purposes 
shall be the responsibility of such officers, e. g. Kent and West Suffolk, have 
made a decision which will result in the greatest economy and provide the best 
possible service for all concerned. 

Statisticians may wish to be reminded that of the 48 Counties of England 
(excluding London) at least 39 rely on their Inspectors of Weights and Measures 
for a proper administration of the Food and Drugs Acts. Two authorities 
entrust it to Police Officers, t. e. Herefordshire and Rutland; and six, namely 
Bedfordshire, Lancashire, Holland, Lindsey, E. Suffolk, and Devon, deal with 
such legislation through Officers of their Public Health Departments. The 
remaining authority has special arrangements for administering the Adulteration 
provisions of the Act. 

Another reason why so many authorities have appointed weights and measures 
inspectors to administer, not only the food and drugs, but many other related 
or unclassified “public protection” Statutes, may be found in the suggestion that 
an officer administering a wide field of duties tends to develop a broader outlook 
on the sometimes unfortunate lot of traders, who, with little time to spare for 
the niceties and exactitudes of a sometimes overwhelming spate of current legis 
lation, find that they have, through ignorance or oversight, neglected to observe 
their statutory obligations. Furthermore, the vigilant eye which can constantly 
be exercised—without offence or irritation to traders—when the same officer is 
engaged on multiple duties of a “public protection” nature, must be a commen 
dation not lightly to be passed over by employing authorities 


Some Suggested Improvements for the Future 


So much for the past and present. Now what of the future? Our first need 
is the early revision and amendment of certain Sections of the 1938 Act \ 
simplification of sampling procedure to satisfy such problems as have arisen in 
connection with liquid milk and have been resolved in the decisions of Evans v 
Rogers, Oliver v. Goodyer, Watson v. Coupland, Nattrass v. Lawes, and other 


similar cases. 

The four cases all arose from the present-day difficulties presented 
to Sampling Officers by the 1938 Act which prescribes, among other 
things, the point at which samples of milk may be procured and then 
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goes on to lay down the different procedures which are to be followed 


by sampling officers according to the point or place at which the sam 
ple is taken. The following extracts from the Food and Drugs Act, 
1938, will make it quite clear that the point where the property in the 
milk passes from the producer to the agent of the Milk Marketing 
Board (a government-sponsored monopoly organization, to which all 
liquid milk is originally sold prior to its sale to the Ministry of Food, 
from whom all milk wholesalers and milk product manufacturers 
must buy) is an important factor in deciding which of the alternative 
sampling procedures is to be followed. 


Under Section 68 (4), Food and Drugs Act, 1938: 


\ sampling othcer (or an Inspector of the Minister) may take samples of 
milk at any dairy or at any time whilst it is im transit, or at the place of delivery 


to the pure haser, consignee or consumer 


Under Section 70 of the same act: 

(1) A person purchasing a sample of any food or drug with the intention 
of submitting it to be analysed by a public analyst, or taking a sample of food 
on any premises with the intention of submitting it to be so analysed, shall, 
after the purchase has been completed or the sample has been taken, forthwith 
inform the seller or his agent who sold the sample, or, as the case may be, the 
occupier of the premises or the person for the time being in charge thereof, of 
his intention to have the sample analysed by the public analyst, and shall then 
and there divide it into three parts, each part to be marked, and sealed or 
fastened up, in such a manner as its nature will permit, and shall 

(a) if required so to do, deliver one part to the seller or his agent, or, as 
the case may be, to the occupier of the premises or the person for the time 
being in charge thereof; 

(b) retain one part for future comparison; and 

(c) if he thinks fit to have an analysis made, submit one part to the public 
analyst: 

(Provided that, in relation to samples taken in such circumstances as art 
mentioned in either of the two next succeeding subsections, the foregoing provi 
sions with respect to the giving of information and the manner of dealing with 
samples shall have effect as modified by those subsections. ) 

(II) A person taking a sample of any food while it 1s in transit, or at the 
place of delivery to the purchaser, consignee or consumer shall, if he intends to 
submit it to be analysed by a public analyst, deal with it in the manner provided 
by the preceding subsection, except that he shall retain the first-mentioned part 
of the sample unless the name and address of the consignor appear on the 
container containing the article sampled, in which case he shall forward that 
part of the sample to the consignor by registered post or otherwise, together 
with a notice informing that person that he intends to have part of the sample 
analysed by the public analyst 


While the above sections prescribe what are commonly known 
as the formalities of the act, Sections 3 and 24 of the act are those under 


which legal proceedings are normally taken where the adulteration of 
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milk is concerned. It will be seen that Section 24 is purely a milk 
prosecution section and relates to the possession of adulterated milk, 
whereas Section 3 is a general section related to the selling of any 
food or drug which is not of the nature, substance or quality of the 
article demanded by the purchaser. 


Section 3 states: 

(1) If a person sells to the prejudice of the purchaser any food or drug 
which is not of the nature, or not of the substance, or not of the quality, of 
the food or drug demanded by the purchaser he shall, subject to the provisions 
of the next succeeding section, be guilty of an offence. 

(2) Where regulations made under this Act contain provisions prescribing 
the composition of, or prohibiting or restricting the addition of any substance to, 
any food, a purchaser of that food shall, unless the contrary is proved be deemed 
for the purposes of this section to have demanded food complying with the 
provisions of the regulations. 

(3) In proceedings under this Section it shall not be a defence to allege 
that the purchaser bought for analysis or examination and therefore was not 
prejudiced. 


Section 24 (since repealed but followed by similar wording in 
Section 9 of the Food and Drugs (Milk, Dairies and Artificial Cream) 
Act, 1950) states: 


(1) No person shall— 

(a) add any water or colouring matter, or any dried or condensed milk or 
liquid reconstituted therefrom, to milk intended for sale for human consumption; or 

(b) add any separated milk, or mixture of cream and separated milk, to 
unseparated milk intended for such sale; or 

(c) sell, or offer or expose for sale, or have in his possession for the purpose 
of sale, for human consumption any milk to which any addition has been made 
in contravention of the provisions of this subsection. 

(2) No person shall sell, or offer or expose for sale, under the designation 
of milk any liquid in the making of which any separated milk, or any dried or 
condensed milk has been used. 

(3) A person who contravenes any of the provisions of this section shall 
be guilty of an offence. 


All milk sold by producers to the Milk Marketing Board is sold 
under a standard form of contract and a considerable volume of case 
law has arisen due to the fact that the circumstances of particular 


prosecutions have presented features of either sale or possession which 
did not follow the prescribed formula of the contract and, therefore, 
called for interpretation under the Sale of Goods Act or for some deci- 
sion from a higher court as to the actual place of sale (or transfer of 
the property and risk) or as to the legal possession at a particular time 
in relation to place where the sample was procured. 
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An absolute standard for milk (as obtains in the United States) 
rather than a presumptive one would certainly help to solve some of 
our enforcement difficulties and would, it is suggested, lend immediate 
encouragement to the production of milk of better quality than that 
which is sometimes now the subject of legal proceedings, particularly 
those where the defence has need of support from the findings of //unt 
v. Richardson, (1916) 2 K. B. 446 (where it was held that there could 
be no conviction where the defendant produced satisfactory evidence 
to show that the milk complained of as adulterated was in the same 
state of compositional quality as when the cow(s) gave it). 


Need for Legislative Definition of **Milk"’ 


It must also be remembered that local authorities are continuously 
faced with the fact that although milk is well below the presumed 
standards of compositional quality, action cannot be contemplated 
because of the above-mentioned safeguard. It is not that enforcement 
officers object to reasonable safeguards for traders, but they are surely 
entitled to suggest that it is little consolation to a purchaser to know 
that milk is 25 per cent deficient of its presumed fat content solely by 
reason of the poor quality of the milk given by the cows, and that legal 
action cannot be taken to prevent this, whereas the abstraction of 25 
per cent of the cream from a milk which has a natural fat content of 
6 per cent is an offense for which proceedings may be taken. An 
alternative to the fixing of an absolute standard would be the purchase 
of all milk from producers on a quality basis—where fat and other 
solids would determine the price paid per quantum. The abstractio.s 
of fat or the addition of water would then carry its own penalty in a 
reduced price—and perhaps other penalties where in fact the adulter 
ated article reached an ultimate or intermediate purchaser without a 
declaration or disclosure of such adulteration. No doubt Parliament in 
its wisdom will provide, in any new legisiation, for a definition of 
“milk” and the consequent vitiation of the case law contained in Hunt 
v. Richardson and the following related cases: Griggs v. Smith, Davis 
v. Morris and Churcher v. Reeves 

All of these cases arise from the fact that the United Kingdom 
standard of compositional quality for milk is a presumed one, as laid 
down in the Sale of Milk Regulations, 1939, which states : 

1. Where a sample of milk (not being milk sold as separated or condensed 


milk) contains less than 3 per cent. of milk-fat, it shall be presumed for the 
purposes of the Food and Drugs Act, 1938, until the contrary is proved, that 
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the milk is not genuine, by reason of the abstraction therefrom of milk-fat or the 
addition thereto of water. 

2. Where a sample of milk (not being milk sold as separated, or condensed 
milk) contains less than 8.5 per cent. of milk-solids other than milk-fat, it shall 
be presumed for the purposes of the Food and Drugs Act, 1938, until the contrary 
is proved, that the milk is not genuine, by reason of the abstraction therefrom of 
milk-solids other than milk-fat, or the addition thereto of water. 


Where a sample of milk is found to be below the presumed min- 
imum standard of 3 per cent fat and 8.5 per cent solids not fat, the seller 
is entitled to escape conviction if he can prove that he sold the milk in 
the same state as he received it and under other circumstances if he 
can prove that the milk is of the same compositional quality as that 
given by the cow. In Griggs v. Smith (1917) 87 L. J. K. B. 488, a farmer 
kept one cow which had a calf. He partly milked the cow and sold the 
product to his customers but kept the last of the milk, which contained 
most of the cream, for the calf. The milk sold contained only 2.6 per 
cent of fat. Held: It is no offense to sell such milk provided it is the 
actual product of the cow. This decision was held also to cover a case 
where the foremilk of cows milked by machinery was sold to the public 
and the richer milk, obtained by hand-stripping, was kept for making 
butter. (Davis v. Morris (1946).) 

In the case of Churcher v. Reeves (1942) 1 K. B. 172, the divisional 
court held that if justices as a tribunal of fact have strong evidence 
before them, such as a proved deficiency of dairy cake which has led 
to the deficiency of fat, it is open to them to hold that the presumption 
of adulteration has been rebutted even if the defendant cannot con- 
clusively prove the impossibility of access to the milk at all stages by 
evilly disposed persons. 

The statutory sampling requirements, in so far as they have to 
be related to the division of commodities which are not homogenous, 
contain elements which are not freely miscible, or are highly volatile 
will, no doubt, call for some special provisions or exemptions in any 
new legislation. The sampling of articles (1) in respect of which vita- 
min claims are made or (2) which are sold in such minute individual 
quantities as to preclude further practicable division, for example, 
Grey Powders, also calls for inquiry. Again, on the question of sam 


pling for adulteration purposes: Is proper attention given to the more 
costly items of food and drink or to the larger items of prepacked food 
used mainly by caterers or perhaps manufacturers? If a prepacked 
article is sold in sealed drums or containers at, perhaps, £’s rather than 
shillings per container, is it regularly sampled, or is it passed over as 
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being too costly a sample, and what of the considerable wastage of 


edible foodstuff which might result from its more frequent sampling 


An answer in some counties is to send the residue—after a sample 
has been taken and has been reported as genuine—to some consumer 
Department of the Council, for example, a children’s home or home 
for the aged. 

Some rationalization of sampling procedures is called for in the 
case of prepacked imported foodstuffs which should, in addition to 
port examination (and sometimes analysis) for (1) edibility and (2) 
customs requirements, be examined with a view to showing that they 


comply with current food and drugs law and with labelling regula 


tions. This would tend to obviate large consignments of prepacked 
articles—which fail to comply with our legal requirements—being 
distributed over wide areas, and their consequent expensive recall by 
agitated and embarrassed factors who find themselves subjected to 
prosecutions from many quarters for an offense common to the entire 
consignment. The examination of air transported pro forma samples by 
the government chemist, or approved port analysts, might provide a 


satisfactory solution. 


For those food manufacturers throughout the country whose 
organization is not large enough to carry their own analytical chem 
ists, there may be scope for a considerable improvement in the facilities 
which food and drugs authorities can offer to them. Would it not tend 
towards a better national system if their products could be analyzed 
at source with some sort of regularity, and on a basis to be agreed 
between the manufacturer, the food and drugs authority, and the publi: 


analyst concerned? 


Another requirement of an improved service is the more rapid 
dissemination of information on the result of “appeals” to the divisional 
court. The present methods of acquiring information of this kind is by 
scrutiny of law journals and others. Would it not be better and more 
positive if all “appeal” cases relating to food and drugs administration 
were covered by the recognized shorthand writers to the courts and 
transcript of their notes submitted to the Ministry of Food for early 
transmission to local authorities concerned? The legal officers of the 
ministry might also—where circumstances seem to warrant—be pet 
suaded to comment briefly on any abstruse or noteworthy features of 
such cases, with considerable saving in time to the individual officers 


of “food and drugs” authorities. 
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Proposal for Central Information Bureau Within Institute 


The Milk Marketing Board's system of acquiring particulars of 
all food and drugs prosecutions relating to wholesale milk dealings 
in which they are concerned might be a pointer to securing similar 
information in respect of other food and drugs offenses. It has been 
suggested, on more than one occasion, that this institute might inaugu- 
rate such a service for its members as an activity of a central informa- 
tion bureau, and its further consideration, at an early date, is earnestly 
recommended. This institute, under its earlier title “The Incorporated 
Society of Weights and Measures,” has, since its formation in 1893, 
closely allied itself, as its objects of association signify, with the duty 
of promoting the interchange of ideas amongst inspectors under the 
food and drugs acts, and that no separate society or institute has been 
founded to cater for the professional needs of food and drugs officers 
is perhaps a tribute to the many contributions which its members have 
made in this direction. Whilst it is only of more recent years that part 
of the official time of the annual conference has been devoted to this 
specialized side of its members’ activities, the success of such meetings 
suggest that their future is well assured. 


That similar meetings can be conducted by the districts of the 
institute has been proved, and the value of such meetings to local 
authorities and officers concerned is above question. 


\ further improvement of the present service would undoubtedly 
be effected if the cost of such “appeals” (that is, to the high courts 
of justice) by local authorities as were sanctioned by the Ministry of 
Food could be met or aided from the central exchequer. The “costs” of 
local authorities in defending “appeals” which affect or concern na- 
tional administrative policy might also be considered as of equal 
importance and qualify for exchequer grant. This amendment would, 
if adopted, play a very significant part in levelling out the noticeable 
differences between administration in one locality and another and 
would, it is suggested, make a striking and immediate contribution to 
a better and more uniform system of administration. It would, in fact, 
be an important step towards rationalization without the accompany- 
ing disadvantages of nationalization. 

Another way in which the central exchequer could materially 
assist food and drugs authorities is by subsidizing the analysis costs 
in all instances where these are abnormal. Many items at present 
escape proper or full analysis because the “authority” is not in a posi- 
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tion to face the costs of the biological examination which may be nec- 


essary if proof of claims made are to be verified. A strict proof of the 


correctness or falsity of “vitamin” claims may mean a particularly 
expensive examination, or the carrying out of experiments which pub- 
lic analysts cannot be expected to undertake within the compass of a 
fee of, say, one or two guineas. 


What is obvious is that if the impartiality of the public analyst 
system is to be preserved, then the fees paid them must be such that 
they can equip themselves with nothing short of the best in modern 
analytical equipment. 


Amendment of Section 83, Food and Drugs Act, 1938 Suggested 


It is manifest that if justice is to be done by all parties to proceed 
ings under the food and drugs acts, and other statutory provisions 
which incorporate or permit the use of Section 83 of the Food and 
Drugs Act, 1938, this section must be amended. Its usefulness and 
convenience as a means of bringing those responsible for an offense 
before the courts and exonerating those who have used due diligence 
in preventing its occurrence is firmly established. Practice, however, 
has revealed certain weaknesses in its present provisions, some of 
which were discussed by me at considerable length in The Justice of 
the Peace and Local Government Review (July 30, 1949, page 473). 


Section &3 states: 

(1) A person against whom proceedings are brought under this Act shall 
upon information duly laid by him and on giving to the prosecution not less than 
three clear days’ notice of his intention be entitled to have any person to whose 
act or detault he alleges that the contravention of the provisions in question was 
due brought before the Court in the proceedings and, if after the contravention 
has been proved, the original defendant proves that the contravention was due 
to the act or default of that other person that other person may be convicted 
of the offence and if the original defendant further proves that he has used all 
due diligence to secure that the provisions in question were complied with he 
shall be acquitted of the offence. 

(2) Where a defendant seeks to avail himself of the provisions of the 
preceding subsection— 

(a) the prosecution as well as the person whom the defendant charges with 
the offence shall have the right to cross-examine him if he gives evidence 
and any witness called by him in support of his pleas and to call rebutting 
evidence 

(b) the Court may make such order ag it thinks fit for the payment of costs 
by any party to the proceedings to any other party thereto 

(3) Where it appears to the authority concerned that an offence has been 
committed in respect of which proceedings might be taken under this Act against 
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some person and the authority are reasonably satisfied that the offence of which 
complaint is made was due to an act or default of some other person and that 
the first-mentioned persons could establish a defence under sub-section (1) of 
this section they may cause proceedings to be taken against that other person 
without first causing proceedings to be taken against the first-mentioned person. 


In any such proceedings the defendant may be charged with, and 
on proof that the contravention was due to his act or default be con- 
victed of, the offense with which the first-mentioned person might 
have been charged. It was this otherwise useful section which unfor- 
tunately prompted the “appeal” proceedings of Malcomb v. Cheek in 
which it was held that where a defendant has laid information under 
(1) of this section against a third party and given due notice to the 
prosecution, failure to effect service of a summons on the third party 
does not deprive the defendant of his rights under that subsection. 


This decision was not welcomed by local authorities since if they 
prosecute “A” for an alleged offense and he chooses (or is in a posi- 
tion) to charge “B” as the person by whose act or default the offense 
was committed, it seems somewhat harsh on the original prosecutor 
that the onus of producing “B” to the court should be his responsibility 
and not that of “A.” It seems harsher still for the original prosecutor 
where a committee of quarter sessions finds that the person convicted 
by the court of summary jurisdiction is not in fact a guilty party, and 
that the original defendant and the party brought in so escape convic- 
tion on facts which show that undoubtedly an offense was committed, 
and that at least one of them should have been convicted in respect 
of its commission—see the recent quarter-sessions appeal, Berkshire 
C. C. v. Davies ex parte Channings, where at the lower court hearing 
the party brought in—that is, “B”—was convicted and “A” was acquit- 
ted. The quarter-sessions appeals committee said that “B” had been 
wrongly convicted and upheld his appeal. As “A” had been acquitted 
by the lower court (it seems without proper justification in view of 
the Quarter Sessions Appeals Committee finding) he was not a party 
in the “appeal” hearing and, therefore, both parties escaped convic- 
tion, leaving the local authority to bear the costs of both actions. 


(N. B. The appeals committee of quarter sessions is the immediate 
appeal court available to a defendant (not the prosecutor) for the 
rehearing of proceedings dealt with by courts of summary jurisdiction. 
An appeal thereto may be against conviction and penalty, or against 
penalty only. The committee comprises lay justices nominated as 
quarter-sessions justices by lay benches within the area of its jurisdic- 
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tion, for example, the County of Dorset. The findings of this com 
mittee do not deprive either the defendant or prosecutor from further 
appeal to the High Court on any question of law.) 

One way in which the common iaw principle of autre fois acquit 
might be satisfied, without serious injustice to any of the parties con 
cerned, is by provisional discharge only by courts of summary jurisdi 
tion where Section 83 is invoked, to be confirmed or revoked by a 
committee of quarter sessions in the event of appeal by the convicted 
party (or parties), or by the lapse of time after which such appeals 
can be made. Such a procedure would at least enable the hearing 
before an appeals committee to be a rehearing of the proceedings 


before the lower court. 


Under Subsection 2 of Section 83 of the act, where a defendant 


seeks to avail himself of the provisions of Section &3(1), the prosecu 
tion has the right to cross-examine him, if he gives evidence, but the 
prosecution is not given any right to cross-examine the party (or 
parties) brought in. Is there any adequate reason why the right to 
cross-examine the party brought in should be withheld from the prose 
cution? It will be appreciated that if the first defendant is dismissed 
from the proceedings and the party brought in is convicted and appeals 
to quarter sessions, his prosecution will then be conducted by the 
original prosecutor (that is, the local authority), since the party first 
charged has been acquitted and need not appear at a quarter sessions 
rehearing. 

Ministry of Food approval to legal proceedings as provided for 
in the “consent” clause to Regulation 5 of the Defense (Sale of Food) 
Regulations, 1943, has been a subject of criticism, from time to time, 
by reason of its depriving local authorities of powers which they claim 
should be entirely within their discretion, It is felt, however, that 
there are certain benefits arising from the system which should be 
cited in its favor. The necessity for this clause, which arose from the 
fact that the Ministry had been intormally advising manufacturers and 
labellers before the 1943 Regulations came into force, is still apparent 
and it is, furthermore, very doubtful if the amour propre of local author 
ities has suffered any serious injury from its operation. In giving its 
consent to certain prosecutions the Food Standards and Labelling 
Division is in a position to advise local authorities on points of interest 
or danger which have arisen in similar cases elsewhere. The Division 
has, since 1940, been in constant touch with manufacturers, packers 


and labellers in an endeavor to achieve uniformity of practice for all 
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interests concerned with the description and compositional quality of 
foodstuffs, and it has, therefore, an unrivalled knowledge of many of 


the difficulties involved. 


Labeling and Advertising Policy Matters for Central 
Government Rather than for Local Authority 

Furthermore, if a satisfactory national policy of labeling and 
advertising is to be achieved, with the least possible irritation to repu- 
table traders and manufacturers concerned, it seems obvious that it 
must be the very near concern of a department of the central govern- 
ment, and that approval to embark on certain forms of legal proceed- 
ings relating to labeling, etc., should be within its purview, rather 
than that of local authorities, which are not always in such close touch 
with factors affecting national policy. 

As certain prosecutions under Section 3 of the 1938 Act may be 
undertaken as an alternative to Defense (Sale of Food) Regulations, 
1943, proceedings, it may be desirable, when considering any amend- 
ment of present-day legislation, to examine the possibility of extending 
the “consent” clause to those Section 3 prosecutions which deal with 
foods for which a standard has not been prescribed. 

Although much of the credit for the original suppression of mis- 
leading labels and the regularization of a particularly large field of 
substitute foodstuffs (which came into evidence as a result of short- 
ages due to the war) must be given to the inspectors of a limited 


number of county authorities, who did exceptional pioneering work 


against considerable odds in the early war years, it is obvious that 
since 1943 the Ministry of Food has built on this an organization which 
now plays no mean part in consumer protection. Enforcement of the 
Defense (Sale of Food) Regulations by local authorities responsible 
for the administration of the Food and Drugs Act has enabled the 
Ministry »f Food to make the maximum use of the experience and 
organization of inspectors of weights and measures, and those officers 
have continued to give considerable assistance to the Ministry in the 
prosecution of those who were not prepared to accept the labelling 
division’s advice, or who made deliberate attempts to mislead the 
public by false labeling or advertising. 

That there is considerable room for improvement in the labelling 
and advertising of drugs is without doubt. The declaration of ingredi 
ents and the prohibition on the advertising of cures for certain specified 
diseases have made noteworthy contributions to a subject pregnant 
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with difficulties, but, nevertheless, one which has not been entirely 
neglected by the Pharmaceutical Society. Its solution is fraught with 
serious difficulties whilst medical opinion can be ranged so evenly as 
between prosecution and defense. 

It may well be that any further extension of the present work 
will require that power be given to the Ministries of Food and Health 
to make regulations (under Section 8&8 of the Food and Drugs Act, 
1938) governing the advertising of food and drugs. 

Section 8 states: 

(1) The Minister of Health (hereafter in this Act referred to as “the Min 
ister’) may, subject to the provisions of this section, make regulations (in this 
Act referred to as “Food Regulations”) for all or any of the purposes mentioned 
in any of the following paragraphs, that is to say 

(a) authorising measures to be taken for the prevention of danger to health 

irom the importation, preparation, transport, storage, exposure for sale, 
and delivery of food of various kinds intended for sale or sold for human 
consumption; 


(b) requiring wrappers or containers enclosing or containing food of various 
kinds to be labelled or marked in accordance with the regulations; 
c) prohibiting or restricting the addition of any substance to, and regulating 
generally the composition of, any food 
(2) Regulations shall not be made under this section with respect to bread 
or flour. 


(3) Regulations for any of the purposes mentioned in paragraph (b) or 
paragraph (c) of subsection 1 of this section may be made with respect to cream 
but, save as aforesaid, regulations shall not be made under this section with 
respect to milk 


(4) Regulations shall not be made for any of the purposes mentioned 
the said paragraph (c) unless they are expressed to be, in the opinion 
Minister, necessary or expedient for preventing danger to health or loss 
nutritional value, or otherwise for protecting purchasers 


Public Analysts 
This paper would be incomplete without some further reference 
to the work of public analysts. Most, if not all of us, have ample reason 
to thank them for their impartial judgment and opinions in matters 
which to them are commonplace but to us perhaps exceptional. We 
gratefully acknowledge, therefore, the untold assistance which they so 


willingly afford us in solving the highly technical and scientific prob 


lems which we place before them. Although they are intimately con 
cerned with law, their work is more often bounded by the wider limits 
of opinion and, therefore, they have often to bear the brunt of criticism, 
the only defense to which can be found in the professional respect 
in which they are held by their colleagues. May we seek in this respect 
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to emulate them, so that with us also, the respect of our colleagues may 
be a more cherished thing than a mere criticism of our opinions. 


[The End] 


¢ FDA REPORT FOR APRIL ¢ 


Of the 119 seizure actions during April against foods and drugs in 
violation of the Federal Food, Drug, and Cosmetic Act, 68 involved 
an aggregate of 1,281,799 pounds of filthy and decomposed foods, 
according to the monthly report of the Food and Drug Administration 
Thirty-one other food shipments were seized because they were short 
in weight, substandard or debased with ingredients inferior to those 
claimed on the labels. 

Nineteen shipments of drugs were seized—10 on charges of false 
and misleading curative claims and six because of faulty composition 
The other three—an eye preparation, an injection drug, and adhesive 
bandages—were contaminated by microorganisms. 

One shipment was seized for violation of the Caustic Poison Act 
It was of a sodium hydroxide drain opener requiring caustic-poison 
warnings and listing of antidotes on the label. The poison had been 
properly labeled, but a wrap-around advertising band was glued to the 
cans so that it covered the required poison labeling. 

These were civil actions to remove products from the market before 
they reached the consumer. If definite responsibility for the violation 
is established, criminal prosecution of the alleged violator may be instituted 

The report listed 27 fines imposed in April. These were against 
individuals and firms for violations of the federal food and drug laws, 
and one injunction to prevent the use for human consumption of soybean oil 
and soybeans stored under conditions permitting rodent contamination 

Among the cases was one against an unlicensed operator of a treat- 
ment center in Kentucky, who was delivering worthless medicines for 
out-of-state use. Patients came to him from most of the midwestern 
states for treatments of their ailments. He diagnosed them, without 
physical examination, and sent them home with “cures” for cancer, 
diabetes, blood impurities, appendicitis, kidney and gall-bladder dis- 
orders, high and low blood pressure, etc. 

The patients furnished their own quart jars which he partly filled 
with water containing walnut bark, and in some cases small amounts 
of other herbs and mild laxatives, and suggested that when the patients 
got home they add a fifth of whiskey to the quart jars of the medicine 
he supplied. He refused to ship refills of the medicine to patients— 
wnich he knew would have been a violation of federal laws—but he 
referred patients in the St. Louis area to a ‘runner” who would secure 
additional medicine for them when he transported patients to Kentucky 
This “runner” told FDA inspectors that he had records of 1,700 indi 
viduals in the greater St. Louis area who had received treatments from 
this “doctor.” 

This type of operation, by a man not qualified to diagnose and treat 
diseases, is typical of a number that have been brought to the federal 
courts recently, according to the Food and Drug Administration. Sev- 
eral appellate courts have ruled that the Food, Drug, and Cosmetic Act 
is violated when misbranded medicine is offered for interstate trans- 
portation, even though the “doctor” did not make the shipment 





Modern Progress 


in Food Enrichment 


By ROBERT R. WILLIAMS 


Mr. Williams Read This Step-by-Step Report on Food-Fortification 
Development on May 7 at Emory University's Law School in Atlanta, 
at a Forum Conducted in Cooperation with The Food Law Institute 


T FIRST BLUSH there may appear to be a redundancy in the tutle 
of this paper, as food enrichment is largely a development of the 
past decade. It is nearly, if not quite entirely, modern in all tts 
phases. It has no ancient or medieval history, yet the principle of 


food enrichment is somewhat older than we commonly suppose 


It began a century ago with the studies of Boussingault of the inet 
dence of goiter in the Andes and of the deficiency of iodine in the salt 
deposits of interior South America. It was these studies that led to the 
addition of iodides to table salt, a practice which was first tried on a 
substantial scale in France about 100 years ago. lodization of table 
salt has since shown a substantial growth in many of the advanced 
countries of the Western world, particularly those which have substan 
tial areas lying remote from the sea. Near the sea, iodine generally 
abounds in the food supply. In the United States, in interior areas, 
iodization has had great value in the control of goiter for the past 30 
vears. It is, however, a matter of regret that its application is still not 
systematic. Only about one half of the table salt of the United States 
is iodized. In many less advanced countries, especially those using 
crude forms of salt, iodization is still commonly neglected 


Coming down to more recent times, credit must be given to the 
Council on Foods of the American Medical Association for the first 
public proposal in 1939 for restorative additions to general purpose 
foods, the fortification of milk with vitamin D, of oleomargarine with 


vitamin A, of table salt with iodine and of cereal products with cal 
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cium and iron. The present food and nutrition board of the National 
Research Council was organized in November, 1940, and at its first 
meeting endorsed the principle of addition of thiamine, nicotinic acid 
and other available and suitable nutrients to white flour in accordance 
with the testimony presented at the flour hearings, which had then 


just adjourned. 


It is noteworthy from the standpoint of food law that the principle 
of enrichment entered so largely into the earliest hearings for fixing 
standards of identity for foods under the provisions of the Food, Drug, 
and Cosmetic Act of 1938. Perhaps the Food and Drug Administra 
tion had good reason to regret that the relatively novel principle of 
enrichment should so largely preoccupy its attention during the early 
stages of its activity under its new authority for standard-making pro- 
vided by that law. If so, FDA did not reveal it, but cooperated cor- 
dially and effectively with the food and nutrition board in the board's 
first, rather fumbling efforts to translate its public health aspirations 
into terms consistent with the statute and with administrative regulations. 


It was a matter of some surprise to the untutored members of the 
board that the Food, Drug, and Cosmetic Act which they regarded as 


primarily a protection of public health should be found to focus so 


much attention on the protection of the pocketbook of the consumer 
rather than his bodily person. It required no small amount of re-edu 
cation on the part of the board to find ways to formulate its aspirations 
in legally effective terms. While the Act could doubtless be rewritten 
in another form in the light of modern knowledge of nutrition, the 
board through experience has come to realize that the present Act is 
effective for the public health purposes which alone justify the board's 
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existence. An appreciation of the dominance of economic factors in 
production and distribution has greatly developed, as well as an appre- 
ciation of the very great difficulty of expressing proper and legitimate 
ideals in language which will stand up in court. 

It is of utmost importance to note that the proposals at the early 
hearings for reparative fortification of white flour were also strongly 
endorsed there by leading elements of the wheat milling industry 
through the National Millers’ Federation and through testimony oi 
several of the country’s leading milling technologists. Of equal impor 
tance to the success of cereal enrichment in the United States was the 
similar endorsement by the baking industry, at later hearings, of the 
corresponding treatment of white bread. The significance of these 
endorsements is greatly heightened by the experience of the past ten 
years. Indeed I feel prepared to state categorically that any enrich 
ment program in any country requires for its success either substan 


tially unanimous support of the affected industry or active intervention 


of government with compulsory legislation 


Cost of Enrichment 


lt is apparent that any enrichment process worthy of the name will 
involve costs requiring a higher price for the enriched product than 
for the unenriched. The price differential may indeed be very small 
In the case of flour it is six to seven cents per cwt., about 1 per cent 
of the value of the flour—yet this slight differential is sufficient to 
defeat enrichment, as we found was actually the case in the autumn of 
1941. It was only the bold, unanimous and simultaneous decision of all 
leading milling firms ‘to remove from the market the unenriched flours 
of their leading brands which saved the situation 

In this connection it must always be clearly borne in mind that 
enrichment of staple foods aims at benefiting, primarily, low-income 
groups for whom slightly increased prices are critically important 
These groups are most difficult to reach by education as to the best 
choice of foods, and the state of the family pocketbook commonly dic 
tates the purchase of the cheaper item. Enrichment at advanced prices 
for the silk-stocking trade may sometimes be useful as an entering 
wedge, but so long as it is thus limited, it fails of its most useful put 
pose. The silk-stocking trade rarely needs the added nutrients half 
so much as those groups which are most unlikely to pay the extra cost 
I-nrichment, to be truly effective, must apply to all of the products on the 
market. When industry is unwilling or unable to eliminate the un 
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enriched product from competition, government must step in to pro 
hibit its sale. 

In the case of white flour and bread, industrial support in the 
United States sufficiently approached unanimity so that even where 
state legislation has not intervened, achievement of enrichment has 
come to apply to 75 per cent or more of the total consumption—a rea- 
sonably satisfactory result. This result has been bettered to a level 
of perhaps 85 per cent due to the enactment of compulsory legislation 
by 26 states and by Puerto Rico and Hawaii. The enactment of such 
legislation proceeded rapidly from 1942 to 1945 but has gone at a slower 
pace in recent years, due primarily to opposition by some elements of 
the dairy industry. 


Arguments Before State Legislative Bodies 


Perhaps the principal argument advanced in opposition was that 
the enrichment program served to encourage the substitution of the 
use of synthetic vitamins by bakers in place of milk in the production 
of bread. In the mouths of some political orators who appeared before 
state legislative committees, this argument was often inflated to an 
allegation that enrichment threatened to substitute the products of the 
chemical factory for those of the farm, thus threatening the farmer's 
income and even undermining American home life. In opposing a 
corn-enrichment bill in North Carolina during the current year, a dis 
cerning legislator protested that we can't have milligrams in our foods. 

During the entire period of the enrichment program, the food and 
nutrition board has sought on many occasions and in many ways to 
maintain and increase the proportion of milk used in bread. War Food 
Order No. 1, issued in January, 1943, was urged by the food and nutri- 
tion board. It originally proposed that six pounds of nonfat milk 
solids should be required with each 100 pounds of flour used in making 
pan breads. (Hearth breads, of which French bread is a familiar form, 
employ no milk, as milk is inconsistent with their characteristic tex 


tures and flavors.) 


Use of Nonfat Milk Solids in Bread—Economic Aspects 


It was presently evident, however, that the Nation’s supply of 
nonfat milk solids was insufficient to furnish 6 per cent of milk to the 
baker. During the war years, nonfat milk solids proved to be one of 
the food items most in demand for export to our allies. As a result, 
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bakers were compelled to resort in part to the use of fluid milk, whey 
and other milk products in order to maintain milk solids at the pre 
viously prevailing levels of 3 to 4 per cent. 

This shortage of nonfat milk solids was later further accentuated 
during the war and continued to prevail until about the end of 1949. 
During 1950 some surplus began to develop through purchase by the 
federal government of milk solids under its farm price-support program 
This surplus has since been dissipated under foreign and domest« 
demand and the baker is now experiencing a period of advancing prices 
for nonfat milk solids. 

A survey conducted by the Bureau of Agricultural Economics 
and the University of Wisconsin in 1948 of the use of milk solids by 
540 bakers throughout the United States revealed an average of 4.1 
pounds of milk per 100 pounds of flour in 1947-1948 in pan breads 
This was the same level as had prevailed in 1939 before enrichment 
began. Further, the average amount of milk used in white pan breads 
was 10 per cent higher in those states which had enacted compulsory 
enrichment legislation than in those which had not. 

Opposition to compulsory enrichment has also included persons 
who object in principle to requiring the presence of specified nutrients 
in bread. How can this be differentiated in principle from requiring 


3.5 per cent of butterfat in a product sold as milk? 


Price Is Presently Greater Threat to Bread Enrichment 
Than Is Dairy-Group Opposition 


Fortunately, dairy-group opposition to enrichment has now sub 
stantially declined. However, the present high prices of nonfat milk 
solids constitute a threat to continued maintenance of present levels of 


use by bakers. Because of the important contribution in high-quality 


protein, as well as calcium and riboflavin, made by milk in bread, the 


Food and Nutrition Board is anx1ous to maintain or increase present levels. 

Bakers use milk in bread not orly for nutritional reasons, but be 
cause it increases loaf volume and delays staling. The use of synthetic 
emulsifiers also contributes antistaling qualities and, in my personal 
opinion, their possible substitution for milk in bread constitutes the 
strongest single argument against their use in bakeries. Happily, they 
are now apparently ruled out. 

Consideration has been given to requiring several per cent of milk 
as a part of the enrichment formula. In my opinion, the board would 
be favorable to this if the bakers could be persuaded to support it. 
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However, from the baker’s standpoint the inclusion of 5 or 6 per cent 
of nonfat milk solids in the formula would impose a large cost factor. 
Six pounds of milk per 100 pounds of flour would cost about 15 times 
as much as all the other enrichment ingredients combined. In view 
of past fluctuations of milk supply and price, this does not appear to 
be a feasible approach. 

For the future the further extension of state legislation has two 
important objectives: first, to extend enrichment to the remaining 15 
or 20 per cent of the white bread and flour which is not now enriched, 
and second—and perhaps more important—to insure permanence of 
the enrichment practice in case of a future business recession. In such 
a recession the baker under competition will seek to cut costs and 
where enrichment is not required its omission will be an easy first 
step which will not modify the outward appearance of his product. At 
the same time, consumption of cereal products among the unemployed 
will inevitably rise. 

Dependence upon state or federal legislation requires assurance 
that a reasonable enforcement activity shall be exerted by each gov 
ernment agency responsible. The present status of enforcement of 
state enrichment laws as regards white flour appears reasonably satis- 
factory. This is due in part to the fact that the bulk of the Nation's 
production of white flour is in the hands of about 400 millers, all of 
whom are engaged in interstate business and are, therefore, subject to 
the relatively vigilant scrutiny of the federal Food and Drug Admin- 
istration. Reports from this agency indicate a satisfactory degree of 
compliance with standards for enriched flour. 


Control of Enriched White Bread Mainly a 
State-Enforcement Problem 


As regards enriched white bread, the degree of assurance is less 
satisfactory. It must first be recognized that because of public demand 
that bread must be fresh, bakeries are scattered in every city, town and 
village in the country. Each makes its deliveries within a relatively 
small circle surrounding it. Little bread, therefore, passes in inter- 
state commerce except in the cases of a few large cities lying at or near 
state borders. Moreover, it should be borne in mind that very little 
enriched bread is produced from enriched flour. For reasons of minor 
economy, enrichment is usually accomplished at the dough stage in the 


bakery. Hence, state enforcement officials can not look to the federal 


agency for much aid in control of bakeries. 
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There appears to be good evidence that all of the great bakery 
chains, which supply a large amount of the Nation's bread, are in gen 
eral faithfully complying with enrichment standards. There is reason 
to fear, however, both from the limited surveys which have been pub 
lished and from correspondence with food law enforcement officials 
in many states, that the product of many smaller bakeries is little 
inspected. Many states have come to depend to a considerable extent 
upon the federal Food and Drug Administration, since so large a per 
centage of the Nation’s foodstuffs moves across state lines on its way 


irom source to market. 


| wish to note the interest in this problem of those present who 
may be concerned with state food-enforcement matters. It will be 
helpful to make inquiries in your home states as to the extent of 
enforcement activities in respect to enrichment laws. Enforcement of 
enrichment in bakeries is easy, as the cost to the baker of enrichment 
is only 0.03 to 0.04 cents per loaf. Extensive analytical campaigns and 
extensive prosecutional activities will rarely, if ever, be necessary. All 
bakeries should, however, be visited once a year. Inquiries of the 
baker as to his present stock of enrichment wafers and as to his re« 
ords of past purchases of them, with a warning where it appears nec 
essary will certainly improve performance and will often be sufficient 
For the prosecution of the occasional recalcitrant, analyses will be 
necessary. These can be done in the state laboratories or in those of 
national organizations at small cost. I am quite convinced from expe 
rience that an intelligent annual expenditure of $5,000 to $20,000, 
according to the size of the state and the number of its bakeries, will 


effect an excellent enforcement in each of them. 


Corn products enrichment is also of importance in those states 
which used to be referred to as the “Solid South.” Elsewhere corn 
consumption by humans is too low to require it. The former presence 
of extensive pellagra in the South was traceable in substantial part to 
the use of large amounts of corn as a staple. The present relative 


absence of pellagra is due in part to better employment and highe: 


incomes, and in part to the enrichment now in effect of flour and 
corn products. 

The southern states, led by South Carolina, have been leaders in 
enrichment legislation applying to flour, bread and corn products 
The course of corn-products enrichment has, however, been stormier 
than that of white flour and bread. Roughly half of the corn products 
used in the South as food are degerminated and come from fairly large 
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mills in the corn belt area. The other half is locally produced in the 
South in 8,000 or 10,000 mills, most of them of the little “crossroads” 
variety. These two segments of the industry are highly competitive, 
have little in common and had to be approached by different means. 

Five southern states enacted legislation in the early forties which 
required the enrichment of degerminated corn products which mostly 
came from the Midwest, but these laws allowed whole corn products, 
mostly of local origin, to be sold without enrichment. Compulsory 
legislation governing large numbers of little mills in the South seemed 
politically impossible without a long campaign of education. The 
midwestern corn millers felt highly abused at this discrimination and 
protested vigorously. Nevertheless they have complied so that de 
germinated corn products sold in the South have been enriched for the 
past several years. 

Beginning in 1942, a program was begun of educating the small 
corn miller to enrich his whole corn meal. This is necessary as whole 
corn lacks sufficient niacin to prevent pellagra. Due to the indefatig- 
able energy of Dr. E. J. Lease at Clemson College and to generous 
assistance from the Agricultural Extension Services and from scores 
of public-spirited men and women all over the South, a large measure 


of success has been achieved. 


Enrichment Programs at Milling Level—Aid from 
Williams-Waterman Fund 


South Carolina has led the way, and the Williams-Waterman 
Fund for the Combat of Dietary Diseases has had the honor of con 
tributing about $150,000 to $200,000 to the cause during the past 11 
vears. Through Clemson College, enrichment feeders and mixtures 
have been supplied at cost to about 2,500 mills throughout the South. 
As a result South Carolina now successfully requires by law the enrich- 
ment of all of its local production. Alabama, Georgia and North Caro 
lina are moving toward that goal. Mississippi has also made some 


progress in that direction. Certainly one fourth, and perhaps more, of 


all the whole corn meal in the South is now being enriched. The cost 
is about six cents per 100 pounds. 

Rice enrichment is a more recent development and presents a still 
different picture. The average annual rice consumption in the United 
States, about six pounds per person, is too small to justify a national 
program. Only Puerto Rico requires by law the enrichment of white 
rice, which is consumed there at a rate of 140 pounds per person 
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annually. Hawaii also has rice enrichment under consideration, due 
to high consumption there. The California rice growers, producing 
short-grain rice, have collaborated in supplying fortified rice for the 
Puerto Rican and Hawaiian markets, where this type of rice is pre 
ferred. The rice millers of the Southern Mississippi Valley, producing 
the long-grain rices which are preferred in Cuba and elsewhere to the 
South, have proved singularly indifferent to enrichment. No effort 
has proved sufficient to enlist their interest. 

So far we have been concerned with cereal enrichment. Before 
I conclude, it would be well to mention other food fortifications which 


have been endorsed by the Food and Nutrition Board. 


Vitamin Additions to Oleomargarine and Milk 


First, note the addition of vitamin A to oleomargarine. Nearly all 
of the United States production is now fortified to the extent of 15,000 
units per pound. This has come about almost automatically, as a result 
of the competitive positions of oleomargarine and butter, which con 
tains as a natural constituent a similar amount of vitamin A. Scarcely 
any effort on the part of the Food and Nutrition Board or other public 
body has been necessary to achieve universal fortification of margarine 

The addition of vitamin D to milk has achieved a considerable 
success also, with little promotional aid from public bodies. It applies 
to the larger part of all canned, evaporated milk and to large amounts 
of bottled fluid milk. The distribution of the latter is, however, very 
uneven in different parts of the country. In some northern cities as 
much as a fourth of all milk sold contains added vitamin D in spite of 
a substantial increase in price; in some southern areas very little vita 
min 1D) bottled milk is sold. The distribution of vitamin D milk has 
not been achieved very satisfactorily, from a public health standpoint 
Addition of vitamin D to milk is of primary value in connection with 
infant feeding, but there is little assurance that the vitamin I) milk 


sold is used largely for infants nor that all infants get their share. We 


can only console ourselves with the thought that sunshine often com 


pensates for the deficiencies of vitamin D distribution 


Food Enrichment a Goal in Other Countries 


\ final word about the extension of enrichment to other countries: 
Canada, as of the first of this year, has adopted enrichment of white 


bread and flour on a permissive basis, using a formulation similar to 
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that utilized in the United States. The milling and baking industries 
are interested, and are expanding production. England has recently 
decontrolled her cereal industry so that a form of enrichment is per- 
mitted for those who wish to pay for it. A small production of enriched 
flour is under way in Scandinavia. Many Latin-American countries 
are interested in flour enrichment. Several of those which are rela- 
tively dollar-rich are considering the exclusive importation of enriched 
flour. Several others, notably Chile and Brazil, are eager to enrich 
their own flour production, but dollar shortages for the purchase of 
vitamins greatly handicap their progress. 


In Asia, rice enrichment could be of incalculable value. The 
Philippines leads the way. On account of its extensive trade with the 
United States, there appears to be some prospect of general adoption 
of rice enrichment in those Islands, in spite of dollar problems. Siam 
has an enrichment plant producing moderate quantities of enrichment 
material for sale in Asian cities. Southern Burma and Southern 
Indo-China, formerly great exporters of white rice, are presently too 
war-torn to resume their rice trade on a large scale. Japan is keenly 
interested and, with its capable chemical industry, may succeed in pro- 
ducing some vitamins for Asia. India and Indonesia appear to be 
engrossed with other problems. 


Yugoslavia and Egypt are both evincing interest in corn enrich- 
ment in a large experimental scale. They, together with South and 
East Africa, are presently the world’s centers of pellagra affliction. 


From its inception, our National Food and Nutrition Board has 
favored limiting the addition of vitamins and other nutrients to those 
staple foods of wide distribution whose compositional shortcomings 
are responsible for deficiency of the nutrients in question in the diets 
of significant segments of the population. It does not wish to endorse 
the promiscuous fortification of foods in general, lest this lead to wide 
spread sophistication or to misleading advertising. A recent review 
by the board of the subject has led to reaffirmation of its earlier stand 
on this matter. The opportunities for the use of such nutrients are, 
however, quite varied in modern foods and the right must be reserved 
to review each new proposal on its merits. [The End] 


VC) 





Labyrinthine Ways: 


THE HANDLING OF FOOD, DRUG, DEVICE AND COS- 
METIC CASES BY THE FEDERAL TRADE COMMISSION 
SINCE 1938 


By DAVID H. VERNON 


This Ils a Research Paper in the Program of Graduate In- 
struction in Food and Drug Law at New York University's 
Law School, in Cooperation with The Food Law Institute 


HIS PAPER will examine the formal ' proceedings of the Federal 

Trade Commission since the passage of the Wheeler-Lea Amend 
ment of 1938.? Its object is to set forth a framework within which the 
accomplishments of the Commission in the field of foods, drugs, devices 
and cosmetics may better be analyzed. After 15 years of operation, 
there appears to be a sufficient body of case law that an informed 
analysis can be made. As will be outlined below, these developments 
are of the utmost importance. They may, if the trend continues, 
change the whole pattern of marketing as we now know it not only 
in the food and drug field, but in all areas of distribution relying on 
brand names and advertising. 


The Federal Trade Commission's authority in the field of foods 
and drugs is usually thought of as complementary to that of the Food 
and Drug Administration, but it might better be said that the Commis 
sion’s authority in the field is companion rather than complementary. 
It was not until the passage of the Wheeler-Lea Amendment that the 
Federal Trade Commission Act made specific reference to foods and 


‘In the main, the paper is devoted to desist orders, where appropriate, are re 
the case-law development in the field ferred to in the body of the paper 
Since much of the Commission's work is For esthetic purposes, the words ‘“‘foods 
done informally, by stipulation or by cor- and drugs’ are often used to indicate 
respondence and by cease-and-desist orders foods, drugs, cosmetics and devices 
within the Commission, such a limitation *52 Stat. 111, and following (1938). The 
might be considered overly restrictive citation to the complete Federal Trade 
However, since the limitation of space dic- Commission Act is 38 Stat. 717 (1914), as 
tates the necessity of confining the subject amended, 15 USC Sec. 41, and following 
matter, it is felt that a discussion of the (1946) For the complete text of the 
cases would be most fruitful in pointing up amendment and the Act as amended, see 
the most difficult problems Cease-and- Dunn, Wheeler-Lea Act (1938) 


3 7 
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drugs, although the Commission had exercised control over food, drug, 
device and cosmetic advertisements and labeling almost from its incep 
tion.” Since there are several excellent articles on the statute as such, 
no attempt shall be made to set forth in full all of the changes effected 
by the amendment.' It should suffice to point out that under the 
® cases the Commission’s jurisdiction over deceptive 


Raladam ° and Gratz 
practices was limited to those in which actual competition and tradi- 
tional torts were involved. The amendment, by declaring unlawful 


unfair or deceptive acts or practices in commerce . = 
addition to the already prohibited “unfair methods of competition in 
commerce,” * did away with the requirement that there be competition, 
and seems to have done away with the requirement that a traditionally 
tortious act be involved. 


*Cited at footnote 3 “Unfair trade 
methods are not per se unfair methods of 


‘See FTC v. Raladam Company, CCH 


TRADE REGULATION REPORTS (Supp 
Vol. VI) { 6307, 283 U 
v. Morrissey, CCH TRADE REGULATION 
REPORTS (Supp. Vol. V) 5578, 47 F 
(2d) 101 (CCA-7, 1931); FTC v. Good-Grape 
Company, CCH TRADE REGULATION 
REPORTS (Supp. Vol. V) 5578, 45 F. 
(2d) 70 (CCA-46, 1930); Royal Baking Pow- 
der Company v. FTC, CCH TRADE REGU- 
LATION REPORTS (Supp. Vol. V) { 5523, 
281 F. 744 (CCA-2, 1922) 

‘An excellent bibliography of the litera- 
ture concerning the Commission can be 
found at 8 George Washington Law Review 
671 This covers most of the material up 
to 1940. There are several excellent arti- 
cles in the FOOD DRUG COSMETIC LAW 
JOURNAL, Vols. 1 through 7. See also 
Christopher A New Effort To Control 
Advertising,’’ 3 Alabama Law Review 122 
(1950): Note, 6 Louisiana Law Review 429 
(1945); Handler, The Control of False 
Advertising Under the Wheeler-Lea Act.”’ 
6 Law and Contemporary Problems 91 
(1939) 


S. 643 (1931); FTC 


competition.”" (P. 649.) At p. 654, the 
Court said: ‘‘One of the facts necessary to 
support jurisdiction to make the final order 
to cease and desist is the existence of 
competition. . . ." 

* FTC v. Gratz, CCH TRADE REGULA- 
TION REPORTS (Supp. Vol. V) 5517 
253 U. S. 421 (1920). At p. 427, the Court 
said “The words ‘unfair methods of 
competition’ are not defined by the statute 
and their exact meaning is in dispute. It 
is for the courts, not the Commission 
ultimately to determine as a matter of law 
what they include. They are clearly in- 
applicable to practices never heretofore re- 
garded as opposed to good morals because 
characterized by deception, bad faith, fraud 
or oppression, or as against public policy 


738 Stat. 719 (1914), as amended, 15 USC 
Sec. 45 (1946). The section is referred to 
as Section 5 of the Federal Trade Com- 
mission Act 
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Wheeler-Lea added five completely new sections to the act, four 
of which deal exclusively with food and drug problems, while the fifth 
deals partially with food and drugs.* Briefly, Section 12 declares it 
unlawful “to disseminate, or cause to be disseminated, any false adver 
tisement . . . which is likely to induce . . . the purchase of 
food, drugs, devices, or cosmetics ... .” It declares any such dissemi 
nation to be “an unfair or deceptive act or practice in commerce within 
the meaning of section 5.” Section 13 gives the Commission the 
authority to bring suit for an injunction in a district court when it “has 
reason to believe . . . thatany person . . . is engaged in 
the dissemination of any advertisement in violation of section 
Section 14 declares it to be a crime, where Section 12 is vio 


12 


lated, if the use of the commodity may be injurious to health when 
used as directed in the advertisement or if the violation of Section 12 
is with the intent to defraud or mislead. Section 15 defines, for the 
purposes of Sections 12, 13 and 14, the terms “false advertisements,” 
“food,” “drug,” “device” and “cosmetic.” Finally, Section 16 merely 
orders the Commission to certify the facts to the Attorney General for 
appropriate action whenever the Commission has reason to believe any 
one is liable toa penalty under Section 14. 

There has been very little interpretation of Sections 12 through 16, 
as such. Only Section 13, the injunction provision, has been explored 
by the courts in an attempt to pour content into the statutory frame 
work. The other food and drug sections have, in the main, been 
specifically referred to by the courts only as they affect Section 13 or 
Section 5, the real heart of the Federal Trade Commission Act. Thus, 
no attempt is made to examine the separate sections as entities in 
themselves, but only as they have been used in interpreting Sec 


tions 13 and 5. 


Injunctive Power: Are Courts Without Discretion? 

The power to enjoin violations of Section 12, granted the Com 
mission by the Wheeler-Lea Amendment to the Federal Trade Com 
mission Act, applies only to “false advertisements” of foods, drugs, 
cosmetics and devices. Section 13 (a) says: 


Whenever the Commission has reason to believe- 
(1) that any person, partnership, or corporation is engaged in, or is about 
to engage in, the dissemination or the causing of the dissemination of any ad 


vertisement in violation of section 12, and 


* There were several other changes made they are mainly procedural, no special 
by the Wheeler-Lea Amendment, but since reference to them is made 
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(2) that the enjoining thereof pending the issuance of a complaint by the 
Commission under section 5, and until such complaint is dismissed by the Com- 
mission or set aside by the court on review, or the order of the Commission to 
cease and desist made thereon has become final within the meaning of section 5, 
would be to the interest of the public, 


the Commission . . . may bring suit in a district court of the United States 

to enjoin the dissemination or the causing of the dissemination of such 
advertisement. Upon proper showing a temporary injunction or restraining order 
shall be granted without bond. Any such suit shall be brought in the district 
in which such person, partnership, or corporation resides or transacts business. 


Since the injunctive power is limited to Section 12, and Section 12 
is limited to foods, drugs, cosmetics and devices, any unfair or decep- 
tive acts or practices in other fields in commerce cannot be enjoined. 
The Commission has successfully asserted jurisdiction over the “label- 
ing’ of foods and drugs,® but there can be no injunction issued for false 
labeling—even of foods and drugs—because Section 12 is limited to 
“false advertisements,” which are defined in Section 15 as excluding 
labeling.’° The Commission has rarely utilized the power granted it,” 
but such power has recently been developed to a point where any 
request by the Commission for an injunction will almost automatically 
be granted. This is true at least in the Seventh Circuit where the court 
of appeals recently reversed a district judge who denied the Commis- 
sion’s request for a preliminary injunction under Section 13 (a).’* The 
district judge said that such an injunction should “never be granted 
unless it appears clearly that the petitioner has sustained its burden,” 
and stated as the controlling rule that “where the equities of the com- 
plaint are fully and explicitly met by denial under oath, a preliminary 
injunction will not be granted.” '* The court of appeals correctly held 
that the “meeting of equities” rule applied only in private litigation, 
saying that under the Act, “the standards of public interest, not the 


requirements of private litigation, measure the propriety and need for 





*See ‘‘Labeling qua Labeling: When Is "FTC v. Rhodes Pharmacal Company, 
an Exception Not an Exception?’’ below 1950-1951 CCH TRADE CASES ‘ 62,894, 
” ‘For the purpose of sections 12, 13 and 191 F. (2d) 744 (CA-7, 1951). The opinion 
14—(a) The term ‘false advertisement’ of the district court can be found at 47 
means an advertisement, other than label- FTC 00225 
ing ... .”’ (As added, 52 Stat. 114 "47 FTC 00225, 00226. The court in 
(1938), 15 USC Sec. 55 (1946).) FTC v. American Medicinal Products, Inc 
™ The Commission has availed itself of cited at footnote 11, at p. 1684 of opinion 
the injunctive procedure approximately 40 said that ‘‘the well established rule is that 
times since 1938. See CCH TRADE REGU- on such an application for a temporary 
LATION REPORTS {f 6133.21. The Com- injuction, there being a verified answer 
mission's request for an injunction has filed denying the equities of the bill, such 
been denied only twice: FTC v. American answer being supported by affidavits fully 
Medicinal Products, Inc., 30 FTC 1683 (DC rebutting the charges complained of, the 
Calif., 1940): FTC v. Liggett &@ Meyers temporary injunction will not issue." 
Tobacco Company, 108 F. Supp. 573 (DC 
N. Y., 1952) 
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injunctive relief.”’* It went on to say that “where an injunction ts 
authorized by statute, it is enough if the statutory conditions are 
satisfied.” ' 

The statutory requirements set forth in Section 13 (a) are two 
fold: first, that such injunction would be “to the interest of the public” ; 
and, second, that the injunction shall be granted “upon a proper show- 
ing.”” Both the majority and the dissenting opinions in the case dis- 
cussed, Federal Trade Commission v. Rhodes Pharmacal Company,** 
recognized that whether or not the issuance of the injunction was “to 
the public interest” was a matter of wide discretion for the Commis- 
sion. But, as for a “proper showing,” the majority said that it merely 
requires that the Commission had to show: 

a justifiable basis for believing, derived from a reasonable inquiry or 
other credible information, that such a state of facts probably existed as reason- 


ably would lead the Commission to believe that the defendants were engaged in 
the dissemination of false advertisements of a drug in violation of the Act.” 


Thus the majority leaves to the district court only the task of 

deciding whether the Commission has “a justifiable basis for believing 

In effect, it leaves the district court an instrument of the Com 
mission, in a position analogous to that of the Queen of England- 
devoid of practically any discretion. 

In his dissent, Major, C. J., said that “upon proper showing” was a 
phrase that “. . . vest[ed] in the [district] court a discretion sub 
ject to review only for manifest abuse.” ** “Upon proper showing” 
was taken to mean that the district court, rather than being a mere 
nominal functionary of the Commission, should exercise an independent 
discretion on looking at the whole record and the entire situation 
As part of such discretion, Judge Major thought that the district court 
could and did take into account the fact that the product admittedly had 
“no harmful or deleterious effect on those who used it,” * that a deci 
sion was expected from the Commission within six weeks (the order had 
been issued at the time of the appeal), and the fact that the Commis 
sion had filed for the injunction almost two years after they had 
originated the administrative complaint. Judge Major said: “I have 





“FTC v. Rhodes Pharmacal Company, "FTC wv. Rhodes Penrnans Company, 
cited at footnote 12, at p. 747 of opinion cited at footnote 12, at pp. 747-748 of 
quoting from Hecht Company v. Bowles, opinion 
321 U. S. 321, 331 (1944) "FTC v. Rhodes Pharmacal Company, 

“6 FTC v. Rhodes Pharmacal Compony, cited at footnote 12, at p. 748 of opinion. 
cited at footnote 12, at p. 747 of opinion "FTC wv. Rhodes Pharmacal Company 

* Cited at footnote 12 cited at footnote 12, at p. 748 of opinion 
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serious doubts if the statute contemplates the issuance of an injunc- 


° 20 


tion under such circumstances... .’ 


The Commission, as the expert agency in the matter of false 
advertisements of foods, drugs, cosmetics and devices, should be shown 
much deference when it requests an injunction. It must always be 
remembered, as the majority said, that Section 13 (a), the injunction 
provision : 

was a necessary part of a plan to prevent fraud and fraudulent commerce 
through fraudulent advertisements, and was written for the purpose of preventing 
the ineffectuality of proceedings before the Commission due to the offender's col- 
lecting the spoils incident to improper practices.” 

It is here submitted that the purpose of public protection, which 
must always be paramount, would in no way be thwarted by allowing 
the courts to exercise at least some discretion when they are requested 
to issue an injunction, In fact, since the public is injured in a very 


real sense by abuse of administrative powers, the leaving of discretion 


in the courts would be in the public interest. 


It must be remembered that the proceedings within the Commis- 
sion leading to a cease-and-desist order are extremely time-consuming, 
and the trend seems to indicate that the intra-Commission formal pro 
ceedings are becoming more and more so. For example, the Commis 
sion’s proceedings in the food and drug field in 1950, from the time of 
issuance of the complaint to the issuance of the cease-and-desist order, 
took an average of over three years.** In 1946 the average time con 
sumed was about two years.** In 1942 the time thus consumed was 
about 16 months.** Theoretically, the Commission, under the holding 
in the Rhodes case, could have obtained injunctions in all of these cases. 
In 1950, these temporary injunctions would have been in force on an 
average of over three years—and in at least one case for nine years ** 

before the enjoined party had an opportunity to have its day in court. 
It would seem anomalous to call such injunctions temporary. 





*FTC v. Rhodes Pharmacal Company, 23 See 42 FTC 1, 30, 56. 72, 97. 103, 226 
cited at footnote 12, at p. 748 of opinion. 249, 278, 285, 349: 43 FTC 1, 41, 80 
“FTC v. Rhodes Pharmacal Company, 132, 177, 184, 248, 256, 283. 
cited at footnote 12, citing FTC v. Thom- ** See 34 FTC 486, 494, 505, 514, 563, 619 
sen-King & Company, CCH TRADE REG- 628, 643, 651, 751, 763, 783, 810, 891, 972 
ULATION REPORTS (Supp., 8th Ed.) 991, 1021, 1081, 1101, 1126, 1148, 1181, 1203 
€ 25.374, 109 F. (2d) 516 (CCA-7, 1940) 1244, 1262, 1292, 1305, 1325, 1421, 1471: 35 
2 See 46 FTC 321, 346, 388, 447, 558, 579 FTC 12, 21, 27, 167, 189, 323, 346, 361, 405. 
694, 706, 786, 836. 898, 920, 936, 1037: 47 420. 488, 513, 523, 536, 603, 619, 626, 643 
FTC 1, 177, 187, 193, 203, 215, 664, 769, 805 649, 664, 670, 684 
(The orders issued during October, 1950 * See In The Matter of Alvi Company, 
are not included as they were not available 47 FTC 769 (1950). The complaint issued 
to the author.) April 5, 1941, and the cease-and-desist 
order issued December 29, 1950. 
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The Commission, while admittedly charged with protecting the 
public and, in a manner of speaking, representing the public in all con- 
tested cases, is somewhat of an advocate. As a fact of life in the 
twentieth century, it seems to be widely accepted that administrative 
agencies venture to extend their little niches to the ultimate. In a 
sense, the agencies lose sight of other objectives, such as orderly 
judicial process and a chance to defend oneself, in their zeal to accom 
plish what they consider their objective. The restraining hand of the 
district court might well be the balance wheel against what has become 
a normal administrative tendency. In the Rhodes case the majority 
said that the legislative history is of no assistance in determining what 
Congress meant by “upon a proper showing,” and this led the majority 
to the apparent conclusion that it was meaningless in any practical 
sense. While it is true that the history shows nothing to indicate the 
Congressional intent, the dissent points out that the restriction of 
“upon a proper showing” is peculiar to the Federal Trade Commis 
sion Act and that it must have been put in the section with the intent 
of putting some restriction on the Commission. 

Even if the final juridical determination of the problem severely 
limits the district court’s discretion in refusing to issue the requested 
injunction, it is here submitted that the district court should be allowed 
to police the injunction at least to the extent of ordering the Commis 
sion to come to a final determination within a fixed period of time, that 
is, either 90 or 120 days depending on the nature of the proceeding.” 
Of course, if the Commission found it impossible to proceed within the 
alloted time, it could request an extension for cause and the court, in 
its discretion, could grant such extension or allow its original order to 
stand. There would be no delaying tactics from the company involved, 
for once the injunction is issued it would have nothing to gain from 
delay. If the company attempted to delay until the time of the injunction 
ran out, the Commission would have good cause for requesting an 
extension. Under the present practice the Commission, once it obtains 
an injunction, has no real incentive to proceed to a final order and thus 
give the enjoined party an opportunity to be heard by a court, for the 


public is being protected, at least in its view, by the injunction, Such 


a policy on the part of the district courts would seem to be possible 
without any amendment to the present law, for it is, after all, the power 
of the court that the Commission is utilizing, and such court should 


* Section 5 (b) of the act orders the after the service of said complaint." The 
Commission to include in its complaint above proposal would thus leave at least 
“a notice of hearing upon a day and at a 60 days for the hearing within the Com 
place therein fixed at least thirty days mission 
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have it within that power to see to it that the injunction remains pre- 
liminary. It is here submitted that such a policy should be urged on 
the courts as a powerful deterrent to any possible abuse of the injunc- 
tive power granted the Commission by Section 13 (a). 

Another problem that arose under Section 13 (a) concerned the 
construction of the language “the enjoining thereof pending the issuance 
of a complaint by the Commission under section 5... .” [Italics 
supplied.] The procedural arrangement under Section 5 (b) is that: 

Whenever the Commission shall have reason to believe that any such 
person . . . has been or is using any unfair method of competition or unfair 
or deceptive act or practice in commerce, . . . it shall issue and serve upon 
such person . . . a complaint 

The section goes on to outline the procedure, saying that after a 
hearing the Commission can do one of several things, including the 
issuing of a cease-and-desist order. 

The language “pending the issuance of a complaint” seems to set 
forth a clear statutory scheme to the effect that if, after investigation, 
the Commission decided that a serious violation was occurring and 
would continue, they could get such practice enjoined immediately and 
thereafter issue a complaint, thus starting the administrative processes.*’ 


The injunction, once issued, would remain in force until a final dis- 
position of the case. However clear the language appears, the courts 
have not followed the outline above, but have said that “pending the 
issuance of a complaint” means: 


that in the interim between “the causing of the dissemination of an ad- 
vertisement” in violation of section 52 of Title 15, U. S. C. A., and the action of 
the Commission, the latter may institute suit in the district court to enjoin the 
dissemination of such advertising.” 

The “action” of the Commission is taken to mean the final order 
and not the complaint. The quotation above comes from the Seventh 
Circuit decision of Federal Trade Commission v. Thomsen-King & Com- 
pany.*® The only other Court of Appeals case to touch on the subject did 
so indirectly. In the Rhodes case, discussed above, all three judges, 
including the dissenter, accepted as normal the fact that the request for 
the injunction came almost two years after the issuance of the adminis- 
trative complaint. Aside from the above two cases, the Commission 





“= ‘Pending . . . was in older usage tional Dictionary (2d Ed., unabridged, 
synonymous with during: as during the 1950). The statutory language is ‘‘pend- 
trial, pending the trial. In modern usage, ing the issuance,’’ which in modern usage 
it more frequently has the sense of while “while awaiting the issuance."’ 
awaiting (an occurrence), until the con- *FTC wv. Thomsen-King 4&4 Company, 
clusion of (an action); as pending his’ cited at footnote 21, at p. 519 of opinion. 
return, pending the decision, pending the *FTC v. Thomsen-King & Company, 
negotiations.’ Webster's New Interna- cited at footnote 21. 
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has requested an injunction after issuing its administrative complaint 
on only one other occasion. 
district court of Maryland,* which said : 


This was in a very recent case in the 


While the question of construction is not free from all doubts, | take the 
view that section 53 (a) does authorize the application for a temporary injunction 
either before or during the pendency of the administrative procedure. I think 
it was within the intention of Congress that the Commission should have that 
authority to proceed, and it is not difficult to contemplate possible cases where 
the public interest would require such procedure either before or after the 
issuance of the administrative complaint. 


It thus appears that as a general practice the courts have viewed 


the wording as poor draftsmanship and have attempted to carry out 


what seems to them to be the actual Congressional intent. They seem 
to feel that the public interest demands that the Commission be allowed 
to obtain an injunction after the issuance of an administrative com 
plaint. 
cases where the public interest would demand injunctive proceedings 


The court quoted above said that it is not difficult to imagine 
after the issuance of the complaint. It is suggested that, in the absence 
of the discovery of new information, no such situation could arise. 
Where new information is discovered, the Commission could dismiss 
its original complaint without prejudice and then go to the district 
court for its injunction. 

The language used by Congress, “pending,” indicates that Congress 
was of the opinion that once the Commission had issued a complaint 
there would be no need for an injunction, since speedy action would 
be forthcoming. Even though Congress over-estimated the Commis 
sion’s ability to act rapidly, it would appear to be beyond the court's 
function to amend the statute by holding that “pending” means “dur 


* and ignoring the fact that the word 


ing,” which it did in older usage, 
“issuance” comes between “pending” and “complaint.” The injunction 
is a very serious threat to any company, in some ways analagous to the 
multiple-seizure provisions of the Federal Food, Drug, and Cosmetic 
Act,** and the courts should not, by tortured construction, change the 
Congressional intent. 


: » FTC v National Health Aids, 108 F._ against the several distributors and com- 


Supp. 340, 345 (DC Md., 1952). A careful 
search of the cases indicates that aside 
from the two cases referred to above, and 
the National Health Aids case, no other 
request for an injunction was made by the 
Commission after it had issued the admin- 
istrative complaint. 

1 See footnote 27. 

#52 Stat. 1140 (1938), as amended, 21 
USC 334 (1946) While the Commission 
cannot prevent the sale of the offending 
product, it can bring injunctive actions 


pletely stop all advertising. Such a cam- 
paign was waged against distributors of 
“‘Mrs. Bee Femo Caps.'" See FTC v. Capi 
tal Drug Company, 31 FTC 1900 (DC Va., 
September 21, 1940); FTC v. Sherry’s Cut 
Rate Drug Company, 31 FTC 1903 (DC 
W. Va., September 6, 1940); FTC v. Allied 
Pharmacal Company, 31 FTC 1905 (DC 
Ohio, September 21, 1940) While not 
comparable in severity to multiple-seizure 
proceedings under the Food and Drug Act 
(Footnote 32 continued on following page.) 





? 
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Labeling qua Labeling: When Is an Exception Not an Exception? 

Section 15 (a) of the Act defines a false advertisement as “an 

advertisement, other than labeling, which is misleading in a material 


respect.” On the face of the section, it would appear that “labeling” 


is not within the jurisdiction of the Commission, at least to the extent 
that that jurisdiction relates to foods and drugs, for the definition above 


refers specifically and exclusively to those products. The exclusion 
of labeling from the food and drug section of the amendment was 
deliberate, and the general conception of the statutory scheme was 
that labeling as such was to be left to the Food and Drug Administra- 
tion, while advertising was to be the concern of the Commission.** 
Notwithstanding what appears on its face to be a clear mandate, it now 
seems established that labeling qua labeling is subject to the jurisdic 
tion of the Commission. 

The courts accomplished such result by saying that a false label, 
standing alone, was an “unfair or deceptive act or practice in com- 
merce” and, thus, a violation of Section 5. By doing this, the courts 
avoided the necessity of referring to Section 12, the food and drug 
section, and the resultant necessity of referring to the exclusionary 
definition in Section 15(a). Fresh Grown Preserve Corporation v. Fed 
eral Trade Commission ** seems to be the pioneer case on the subject. 
There, the Second Circuit, in answer to the argument that the Commis- 
sion lacked jurisdiction because labeling alone was involved, said that 
such an argument failed to take into account two things 


One is that the petitioners’ conduct as found by the Commissioner amounted 
to unfair methods of competition in commerce in violation of §5 of the Act, 
15 USCA §45, and the other, that the definition of false advertisement in § 15 is 
expressly limited to that term as used in §§ 12, 13 and 14. The courts have 
repeatedly upheld the jurisdiction of the Commission to prevent unfair competition by 
means of false labelling and misbranding regardless of the kind of the product.” 
[Italics supplied.] 


(Footnote 32 continued from preceding 
page.) 
the injunctive power, if fully utilized, has 
the similar effect of directly reaching the 
distributors. As a practical matter, the 
threat of such legal action would be very 
effective in driving the product from the 
market 

*% For example, according to a note on 
the Wheeler-Lea Amendment in 39 Colum- 
bia Law Review 259, 272: “It seems unwise 
to split the jurisdiction over falsity of 
representations in the field of foods, drugs, 
devices and cosmetics, between the Federal 
Trade Commission and the Secretary of 
Agriculture. Much duplication must re- 
sult. If a company falsely represents, 
both on a label and in an advertisement, 


that its product is a cure for some disease, 
two proceedings will be necessary to halt 
it."" (Italics supplied.) 

“ Houbigant, Inc. v. 
REGULATION REPORTS (Supp., 1941- 
1943) { 53,027, 139 F. (2d) 1019 (CCA-2, 
1944); Charles of the Ritz Corporation v 
FTC, 1944-1945 CCH TRADE CASES 
{ 57,267, 143 F. (2d) 676 (CCA-2, 1944): 
Perloff v. FTC, 1944-1945 CCH TRADE 
CASES 57,337, 150 F. (2d) 757 (CCA-3, 
1945); Fresh Grown Preserve Corporation 
v. FTC, CCH TRADE REGULATION RE- 
PORTS (Supp., 1941-1943) § 52,752, 125 F 
(2d) 917 (CCA-2, 1942) 

* Cited at footnote 34. 

* P. 919 of opinion. 


FTC, CCH TRADE 
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As authority the court cited several cases decided before the passage 
of the amendment.** Cases decided prior to 1938 would appear to be 
poor authority, for there was no reason to distinguish food and drug 
cases from other types of unfair competition. It was not until the 
Wheeler-Lea Amendment that foods and drugs were expressly covered 
and that labeling of them was expressly exempted from coverage. As 
further authority, the court cited three cases decided after the passage 
of the amendment.** Two of these, though decided after March 21, 
1938, were based on complaints previously issued and thus were not 
dealing with the false 


subject to Sections 12 and 15.*° The third case," 
designation of origin of perfume, did not involve the “labeling alone” 
problem, for the Commission had, in its findings, made a specific find 
ing of advertisements in magazines and newspapers. Despite the fact 
that there seems to have been little basis for the decision in the Fresh 


Grown Preserve case, with it as a base a considerable line of cases has 


developed sustaining the Commission's jurisdiction over food and drug 


labeling. 

The really strong argument supporting the courts’ position is that 
it is clear that the purpose of the Wheeler-Lea Amendment was to 
enlarge the jurisdiction of the Commission in all areas. Since there 
can be no doubt that the Commission had labeling jurisdiction before 
its passage, the argument goes, it must have been the intention of 
This is held in 


Congress that it have it after the amendment, as well. 
the face of its specific exclusion in the food and drug area 
Winsted Hosiery Company, Lea Amendment But the Commission 
REGULATION REPORTS made specific findings as to advertising 
483 (1921) "It is interesting to note that since the 
FTC, Commission has apparently been granted 


“FTC wv 
CCH TRADE 
(Supp. Vol. V) { 5519, 258 U.S 
Roval Baking Powder Company v 


CCH TRADE REGULATION REPORTS 
(Supp. Vol. V) §% 5523, 281 F. 744 (CCA-2, 
1922); FTC wv. Good-Grape Company and 
FTC v. Morrissey, cited at footnote 3 

* Fioret Sales Company, Inc. v. FTC, 
CCH TRADE REGULATION REPORTS 
(Supp., 8th Ed.) § 25,173, 100 F. (2d) 358 
(CCA-2, 1938): Justin Haynes & Company 
v. FTC, CCH TRADE REGULATION RE- 
PORTS (8th Ed.) { 25,288, 105 F. (2d) 988 
(CCA-2, 1939): Parfums Corday, Inc. v 
FTC, CCH TRADE REGULATION RE- 
PORTS (Supp., 1941-1943) § 52,615, 120 F 
(2d) 808 (CCA-2, 1941) 

»” Justin Haynes &@ Company v. FTC, 
cited at footnote 38, was based on a com- 
plaint issued in March, 1936: Fioret Sales 
Company, Inc. v. FTC, cited at footnote 38, 
was based on a complaint issued in June, 
1937. 

# Parfumes Corday, Inc. v. FTC, cited at 
footnote 38, was based on a complaint 
issued in October, 1938, after the Wheeler- 


jurisdiction over the labeling of foods and 
drugs, and the Food and Drug Administra 
tion has successfully asserted jurisdiction 
over advertising via the adequate-direc 
tions-for-use section, 502 (f) (1), Alverty 
Food Products Company v. U. 8., 1950-1951 
CCH TRADE CASES { 62,583, 185 F. (2d) 
321 (CA-9, 1950) U. 8. wv. Two Articles 

Bearing on their Nameplate the 
Designation “Tox Eliminator,’’ Kleinfeld 
and Dunn, Federal Food, Drug, and Cos 
metic Aci 1938-1949, p. 529, the two agen- 
cies have almost completely overlapping 
jurisdictions It is suggested that the 
cases holding that the proceedings of one 
of the agencies was res judicata in pro 
ceedings by the other, Lee v. FTC, CCH 
TRADE REGULATION REPORTS (Supp 
8th Ed.) § 25,496, 113 F. (2d) 583 (CCA-8 
1940): U. 8. vw. Willard Tablet Company, 
141 F. (2d) 141 (CCA-7, 1944); U. 8. v. 14 
Cartons, Ayds Candy, etc. (DC Mo., 1946) 
(Footnote 41 continued on following page.) 
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Commission's Findings of Fact: Is the Commission Infallible? 


The problem of the extent of the review of the Commission’s find- 
ings of fact is not one that is limited to the food and drug field. The 
Wheeler-Lea Amendment made only a slight change in the section 
dealing with such review, but since the extent of the courts’ power in 
reviewing facts is one of the key questions involved in any analysis of 
the Federal Trade Commission Act, a discussion is thought necessary. 


Section 5 (c) says: “The findings of the Commission as to the facts, 


if supported by evidence, shall be conclusive.” 

There is by no means unanimity in the application of Section 5 (c) 
to the facts of a particular case. The rules, as they 
ferent courts, might well be accepted by all of the courts, but the 
pouring of content into the general statements has led to interesting 
differences of approach among the different circuits. When are find- 
ings “supported by evidence”? When is there “substantial support for 
the findings” ’** When are inferences "24 What 
“fair estimate of the evidence’? ** When is there “substantial evidence 
on the record as a whole”? ** The above are but a few of the tests set 
up by the courts for their own guidance in deciding the concrete case. 
It would appear that any court could accept the test of another and 


are stated by dif- 


“reasonable is a 


come out with a different result. 


An example of the difference of approach is afforded by an examina- 
tion of Gelb v. Federal Trade Commission, decided by the Second Cir- 
cuit, and Carlay v. Federal Trade Commission," decided by the Seventh 
Circuit. In the Gelb case, a hair dye advertised as being “permanent” 





Gusting from the Universal Camera case, 


continued from preceding 
340 U. S. 474, 490 (1951), the court said: 


(Footnote 41 
page.) 


Kleinfeld and Dunn, work cited, p. 182: 
but see U. 8. v. 5 Cases . . . Capon Spring 
Waters, 156 F. (2d) 493 (CCA-6, 1946), 
which might have been decided the other 
way had the agencies limited their activi- 
ties, the one to labeling and the other to 
advertising. 

“ Excelsior Laboratory, Inc. v. FTC, 
1948-1949 CCH TRADE CASES 1 62, 3S. 171 
F. (2d) 484, 486 (CA-2, 1948) “It is 
familiar law that the findings of the Com- 
mission are conclusive if there is substan- 
tia! support for them in the evidence."’ 

“ Carlay v. FTC, 1946-1947 CCH TRADE 
CASES 1 57,433, 153 F. (2d) 493, 496 (CA-7, 
1946). The court speaks of such evidence 
“as a reasonable mind would accept as 
adequate to support a conclusion.” 

* Consolidated Royal Chemioal Corpora- 
tion v. FTC, 1950-1951 CCH TRADE CASES 
* 62,930, 191 F. (2d) 896, 900 (CA-7, 1951). 


‘The Board's findings are entitled to re- 
spect; but they must nonetheless be set 
aside when the record before a Court of 
Appeals clearly precluded the Board's de 
cision from being justified by a fair esti- 
mate of the worth of the testimony of 
witnesses or its informed judgment on 
matters within its special competence or 
both."’ 

* Folds v. FTC, 1950-1951 CCH TRADE 
CASES { 62,798, 187 F. (2d) 658, 660 (CA-7 
1951). The court, citing the Administra- 
tive Procedure Act (60 Stat. 237 (1946), 5 
USC Secs. 1001 and following), said: ‘‘Our 
duty is to ascertain whether on the record 
as a whole there is substantial evidence to 
support the findings of the Commission."’ 

* 1944-1945 CCH TRADE CASES 1 57,279, 
144 F.. (2d) 580 (CCA-2, 1944). 

* Cited at footnote 43 
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was in question. The evidence to support the Commission's findings 
that “permanent” meant to the public that the roots of the hair as yet 
ungrown would be dyed came from one lay witness whom the court 
described as having made such a statement after much “prodding.” 
In the light of such evidence the court said 


48 


It seems scarcely possible that any user of the preparation could be so 
credulous as to suppose that hair not yet grown out would be colored by an 
application of the preparation to the head. But the commission has construed 
the advertisement as so representing it, and so construed it is false.” 

Thus, the court, though stating that it was almost impossible so 
to find, felt itself bound by the Commission’s finding. In the Carlay 
case, the Seventh Circuit, after stating that the issue was merely) 
whether there was substantial evidence before the Commission to 
support the finding, said: “Substantial evidence is more than a mere 
scintilla. It means such relevant evidence as a reasonable mind would 
accept as adequate to support a conclusion.” * The court went on to 
reverse a Commission finding that the word “easy,” when used in 
relation to a dietary plan, meant that the plan involved no restrictive 
diet. It seems that if the two courts were interchanged—that is, had 
the Second Circuit heard the Carlay case and the Seventh Circuit heard 
the Gelb case—the result in each would have been different 


A clear resolution by legislation or by a Supreme Court decision 
of the conflict among the different circuits is nearly impossible because 
of the fact that each case presents an almost unique problem. Con 
gress attempted to set up the boundaries by enacting the Administra 
tive Procedure Act.*' The Supreme Court, in interpreting that act 
did about the only thing it could do—set up an approach for the courts 
to follow in reviewing administrative findings of fact,®* that is, the 
Court set the mood of review and attempted to indicate the attitude to 
be taken. In the Universal Camera case Mr. Justice Frankfurter, speak 
ing for the Court, said: 

The Board’s findings are entitled to respect; but they must nonetheless be 
set aside when the record before a Court of Appeals clearly precludes the Board's 


decision from being justified by a fair estimate of the worth of the testimony ot 
witnesses or its informed judgment on matters within its special competence or both.® 


The Court's decision in Universal Camera has been recognized as 


applying to the findings of the Federal Trade Commission as fully as tt 








“Cited at footnote 46, at p. 582 of "' Statute cited at footnote 45 
opinion *® Cited at footnote 44 

“Cited at footnote 46, at p. 582 of * Universal Camera v. NLRB, cited at 
opinion footnote 44, at p. 490 of opinion 

* Cited at footnote 43 
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The opinion 


applies to National Labor Relations Board findings.” 
does little more than indicate to the courts that they are not to abdicate 
completely, as was done in the Gelb case. The Court in Consolidated 
Royal Chemical Company v. Federal Trade Commission * said: 


While the rule laid down in the Universal Camera case requires us, in review- 
ing the action of an agency, to examine the record, as a whole, we are not required 
to substitute our view for the view of the Commission when the Commission 
was confronted with two possible findings. 

A general statement of the present state of the law on the scope 
of court review of the Commission’s findings of fact would still be 
that “the weight to be given to the facts proved and inferences to be 
from them are for the to determine, not the 
courts.” °* But the Universal Camera case has given more life and 
meaning to court review, to the extent that an appeal from a Commis- 


drawn Commission 


sion order, while not easy, leaves some hope for success. 


Commission's Choice of Remedy: Is the Commission Omniscient? 


Although the review of the findings of fact and the choice of a 
remedy by the Commission are greatly overlapping subjects, a sepa- 
rate discussion of the latter is called for in view of the fact that the 
courts separate them. The Supreme Court opinion in Jacob Siegel 
Company v. Federal Trade Commission * has clarified the formal rule in 
the matter of reviewing the Commission's choice of remedy, although 
the same problem still remains as to its application. Until the Siegel 
decision, the controlling authority of the Royal Milling case ** was 
consistently ignored by the lower courts because decisions in other 
fields of administrative law seemed to overrule, or severely limit, that 
case.” In the Siegel case, the Supreme Court set out the area of court 


review of the Commission’s choice of remedy as follows: 





“ Case cited at footnote 45, at p. 661 of 
opinion: ‘‘Although in the Universal Cam- 
era case . the court was considering 
Labor Board findings and order, the same 
rule is applicable to findings of the FTC 
The court there said: ‘It would be mis- 
chievous word-playing to find that the 
scope of review under the Taft-Hartley 
Act .. . is any different from that under 
the Administrative Procedure Act. .. . 
And so we hold that the standard of proof 
specifically required of the Labor Board 
by the Taft-Hartley Act is the same as 
that to be exacted by courts reviewing 
every administrative action subject to the 
Administrative Procedure Act’."’ 

* Cited at footnote 44, at pp. 899-900 of 
opinion. 


* Bristol-Meyers Company v. FTC, 1950- 
1951 CCH TRADE CASES f 62,722, 185 F. 
(2d) 58, 62 (CA-4, 1951). 

% 1946-1947 CCH TRADE CASES 1‘ 57,451, 
327 U. S. 608 (1946) 

* FTC v. Royal Milling Company, CCH 
TRADE REGULATION REPORTS (Supp., 
1932-1937) % 7037, 288 U. S. 212 (1932) 

%® See Perloff v. FTC, cited at foonote 
34, at p. 760 of opinion. The court said 
‘Since the Royal Milling case the Supreme 
Court has indicated in a number of de- 
cisions, involving principally labor board 
and tax cases, that in the absence of abuse 
of discretion, the matter of remedy is for 
the administrative agency.”’ See also 
Jacob Siegel Company v. FTC, 1944-1945 
(Footnote 59 continued on following page.) 
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The Commission has wide discretion in its choice of a remedy deemed 
adequate to cope with unlawful practices in this area of trade and commerce 
Here, as in case of orders of other administrative agencies under comparable 
statutes, judicial review is limited. It extends no further than to ascertam 
whether the Commission made an allowable judgment in its choice of the remedy 


Congress has entrusted it with the administration of the Act and has left 
the courts with only limited powers of review. The Commission is the expert 
body to determine what remedy is necessary to eliminate the unfair or deceptive 
trade practices which may have been disclosed, It has wide latitude for judgment 
and the courts will not wmterfere except where the remedy selected has no reasonable 
relation to the unlawful practices found to exist 


The Commission is entitled not only to appraise the facts of the particular 
case and the dangers of the marketing methods employed . . but to draw 
from its generalized experience . . Its expert opinion is entitled to great 
weight in the reviewing courts.” [Italics supplied.] 

The rule as set forth leaves little room for review of a remedy 
chosen by the Commission. Once the Commission finds that an unfair 
act or practice in commerce exists, it seems able to correct the defect 
almost at will. Thus, in Charles of the Ritz Corporation v. Federal Trade 
Commission,’ the court said that the Commission could insist on the 
“most literal truthfulness”; in Gulf Oil Company v. Federal Trade 
Commission, the court said that the Commission could insist on a 
form of advertising that fools could understand. In Carter Products 


Company v. Federal Trade Commission,®* the court said, citing Royal 
Villing, that it had the right to modify the remedy, but that the Siegel 
case had cut down such power to seeing whether or not the Commis 


sion has made an allowable choice. 

To leave the choice of remedy in the hands of the Commission, 
limited only by its having a “reasonable relation to the unlawful 
practices found to exist,” could be putting in the hands of the Com 
mission the power to change advertising and selling practices as we 
now know them. Carried to its logical extreme, such power could be 
used to abolish all trace of traditional seller's talk or puffing. On the 
face of the Siege! case, it appears that once the Commission finds a 
violation, its cure is for the Commission. But it is very doubtful that 
the courts will allow the Commission, by administrative fiat, to change 
(Footnote 59 continued from preceding " Cited at footnote 34, at p. 680 of opin- 
age.) ion, quoting from Moretrench Corporation 
CCH TRADE CASES 1 57,313, 150 F. (24) v. FTC, CCH TRADE REGULATION RE 
751. 755 (CCA-3, 1944); Herzfeld v. FTC, PORTS (Supp., 1941-1943) { 52,786, 127 F 
CCH TRADE REGULATION REPORTS (2d) 792, 795 (CCA-2, 1942) 
(Supp., 1941-1943) { 53,028, 140 F. (2d) 207, ® 1944-1945 CCH TRADE CASES { 57,382 
209 (CCA-2, 1944) 150 F. (2d) 106, 109 (CCA-5, 1945) 


* Cited at footnote 57, at pp. 611-614 of ® 1950-1951 CCH TRADE CASES {¢ 62,769 
opinion 186 F. (2d) 821, 826 (CA-7, 1951) 
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ingrained traditional methods of distribution, although there are indi- 
cations that the Commission is attempting to do just that.°* Despite 
the Siegel case, the following statement in the Carlay case seems to 


remain good law: “. . . such words as ‘easy,’ ‘perfect,’ ‘amazing,’ 


‘prime,’ ‘wonderful,’ ‘excellent,’ are regarded in law as mere puffing 


or dealer's talk upon which no charge of misrepresentation can be 
based.” ** It seems that “puffing” is so ingrained in our commercial 
life that Congress would not have attempted to do away with the 
practice without specifically so stating. In fact, the record indicates 
that Congress intended “puffing” to remain on our selling scene.” 

While cutting down the power of the courts over the applicable 
remedy, the Siegel case took a step forward in the matter of the protec- 
tion of trade-marks and trade-names. This problem is especially acute 
in the food and drug field where the Commission has been quite insen- 
sitive to the preservation of valuable marks.*’ Judge Learned Hand, 
in discussing the trade-mark problem in a case arising before the 
Siegel case said: 

In controversies about trade-marks, and particularly about trade-names and 


make-up, the question is always one of degree: i. e., how far the chance ot 
deception outweighs the inconvenience, or worse, to the merchant inevitable in 





* The Commission's insistence on ‘‘af- 
firmative advertising’’ is an example of the 
attempt to change traditional methods of 
distribution. See Jn the Matter of Market 
Druq Company, 44 FTC 721, Dkt. SA78 
(1948); American Dietaids Company, 44 
FTC 667, Dkt. 5070 (1948). 

* Cited at footnote 43. See also Kidder 
Oil Company v. FTC, CCH TRADE REGU- 
LATION REPORTS (Supp., 8th Ed.), 
1 25.592, 117 F. (2d) 892, 901 (CCA-7, 1941); 
Rosenbush v. Leonard, 242 Mass. 297, 136 
N. E. 341, 342 (1922); Rachlin v. Libby- 
Owen-Ford Glass Company, 96 F. Supp 
597, 599 (CCA-2, 1938). 

“The following colloquy took place on 
the floor of the Senate during a debate on 
the amendment (see 80 Cong. Rec. 6592 
(1936); see also Dunn, work cited at foot- 
note 2, at p. 75 of text): 

“Mr. COPELAND. I remember that 
years ago, when I was a medical student 
doing graduate work in Germany, I used 
to see the sign, ‘Das beste in der Welt’, 
‘The best in the world.’ Suppose a manu- 
facturer of rayon in Cleveland, Ohio, 
should advertise, ‘My rayon is the best in 
the world. It is superior to any other 
rayon.’ What would the Federal Trade 
Commission do about that? 

“Mr. WHEELER. It could do nothing 
about it. 

“Mr. COPELAND. Why not? 

“Mr. WHEELER. If he said in his ad- 
vertisement that it was the best in the 


world, and he was honestly of the opinion 
that it was the best in the world, the Fed- 
eral Trade Commission could ordinarily 
not do anything about it, because it would 
be difficult for the Commission to convince 
the Supreme Court that ‘seller's puff’ was 
an unfair practice. The object of the pro- 
posed legislation is not to stop the issuing 
of exaggerated opinions with reference to 
one’s own articles. 

“Mr. COPELAND. The Senator means 
‘trade puffing’? 

“Mr. WHEELER. Yes; trade puffing.’’ 

* See In the Matter of William R. War 
ner & Company, Inc., 45 FTC 176, Dkt 
4770 (1948), where the trade-mark ‘‘Arga- 
rol'' was excised: In the Matter of Witol, 
Inc., 45 FTC 502, Dkt. 5319 (1949), where 
the use of “Sweet 16°" on a cosmetic was 
prohibited unless the preparation imparts 
a youthful appearance to the skin; Jn the 
Matter of Excelsior Laboratories, 44 FTC 
921, Dkt. 5394 (1948), where, with Commis- 
sioner Mason dissenting, the use of the 
word ‘‘garlic’’ in the name of the product 
was prohibited; Jn the Matter of Myndall 
Cain House of Beauty, 43 FTC 530, Dkt 
5466 (1947), where the words ‘‘youth,"’ 
“*muscle massage’’ and ‘‘tissue’’ were pro- 
hibited from use as parts of product 
names; and In the Matter of Universal 
Laboratories, 44 FTC 979, Dkt. 5069 (1948), 
where several marks were forced out. 
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compelling him to change his mark, his name, or his package. The decree marks 
the compromise which the court thinks adequate and necessary; it is the resultant 
of those unexpressed determinants which collectively we conceal under the term, 
“discretion.” We do not forget that from time immemorial this duty has been 
entrusted to courts, but that is irrelevant. Congress having now created an organ 
endued with the skill which comes of long experience and penetrating study, 
its conclusions inevitably supersede those of courts, which are not similarly 
endowed.* 

This attitude of complete withdrawal by the courts even where a 
valuable trade mark was involved was probably the prevailing attitude 
until the Siegel case.** This case seems to adopt the Hand view in 
regard to the Commission's choice of remedies in all but the trade-mark 
field. As for the excision of a trade-mark as the remedy chosen by 
the Commission, the court in the Siegel case said the question to be 
asked : 

: is whether the Commission abused its discretion in concluding that no 
change “short of excision” of the trade name would give adequate protection 
The issue is stated that way for the reason that we are dealing with 

trade names which are valuable business assets. The fact that they 
were adopted without fraudulent design or were registered as trade-marks does 
tut the policy of the law to protect 
“should not be ordered 
The problem is 


not stay the Commission’s hand. 
them as assets of a business indicates that their destruction 
if less drastic means will accomplish the same result.” 
to ascertain whether that policy and the other policy of preventing unfair or 
deceptive trade practices can be accommodated. That is a question initially and 
primarily for the Commission.” 

Thus, when a trade-mark or name is involved, the Commission 
has the additional duty to ascertain whether or not there is some way, 
other than complete excision, by which the unfair practice could be 
corrected. The rule does not mean that the Commission is duty 
bound to allow a completely false and misleading trade-mark to stand, 
that is, “E/ Havana” when the tobacco is all domestic.”' But, on the 
basis of the Siegel case, there seems to have been put on the Commis 
sion the duty to explore all avenues in an attempt to save a mark that 
is only partially offending. This means more than the making of an 
empty and automatic finding that there is no other way to correct the 
the 


examination of cease-and 


offense than complete excision. An 


*® Herzfeld v. FTC, cited at footnote 59 

* See Jacob Stegel Company v. FTC, 
cited at footnote 59: Irwin v. FTC, 1944- 
1945 CCH TRADE CASES ¢ 57,258, 143 F. 
(2d) 316 (CCA-8, 1944) 

” Jacob Siegel Company v. FTC, cited at 
footnote 57, at p. 612 of opinion 

1 See H. N. Heusner & Son v. FTC, CCH 
TRADE REGULATION REPORTS (Supp... 
8th Ed.) % 25,307, 106 F. (2d) 596 (CCA-3, 
1939). See also /rwin v. FTC, at footnote 
69, above, where the court said at p. 325 

A trade-mark is not a license to engage in 


unfair competition, Federal Trade Commis 
sion V. Real Products Corp., 2 Cir., 90 F 
(2d) 617, 619. nor is it an ‘unlimited sanc 
tion’ to use the product to deceive, Fluegel 
man & Co, v. Federal Trade Commission, 
2 Cir., 37 F. (2d) 59, 61. The test of peti 
tioners’ conduct is not ‘whether a trade 
mark may have been registered but 
whether the method of using it fails within 
the prohibition of the Federal Trade Com 
mission Act,’ Federal Trade Com 
mission v. Real Products Corp., supra.”’ 
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desist orders since the Siegel case indicates that the Commission has 
not made a serious effort to explore other routes,’* and court review 
of an order with the automatic formula is extremely doubtful of suc- 
cess because of the deference that must be paid to the findings of the 
Commission. Specific legislation would, in all probability, not cure 
such automatic formularized excision of valuable trade-marks, for 
the same men would be administering the law. Only a change of atti- 
tude by the Commission, in the spirit of the Siegel decision, will cure 
the defect. 


Affirmative Disclosures: Did Congress Intend Them? 

The first case to meet specifically and head-on the more serious 
implications of the Siegel case was Alberty v. Federal Trade Commis- 
sion.”® There the petitioner was ordered to limit its claims regarding 
the product’s effect on lassitude to those cases arising from simple iron- 
deficiency.** The Commission went further. It ordered the petitioner 
to inform the public that “the condition of lassitude is caused less 
frequently by simple iron-deficiency than by other causes and that in 
such cases this preparation will not be effective in relieving or correct- 
ing it.” ** In effect, the Commission ordered the company to spend 
its advertising budget in the partial publication of a medical dictionary. 
As the court said, the Commission “require[d] that the advertiser 
tell the public that his product is more frequently valueless than it is 
valuable.” * The problem was that, under the rule of the Siegel case, 
the court could not interfere “except where the remedy selected has 
no relation to the unlawful practices found to exist.” Here we have an 
unlawful practice admitted and a remedy, chosen by the Commission, 
which directly deals with said violation. What can the courts do in 
the face of the Siegel case ? 

How much affirmative information is required by the statute ? 
Despite the Siegel case, the Commission cannot go beyond what was 
intended by the Act. Section 15 (a) defines “false advertisement” for 
the purposes of Sections 12, 13 and 14. In part it says that: 

; in determining whether any advertisement is misleading, there shall be 
taken into account . . . the extent to which the advertisement fails to reveal 
facts material in the light of such representations or material with respect to the 
consequences which may result from the use of the commodity to which the 
advertisement relates under the conditions prescribed in said advertisement 
(Italics supplied.) 





+2 See footnote 67. “In the Matter of Alberty Food Prod- 
1950-1951 CCH TRADE CASES 1 62,583, ucts, 44 FTC 475, 517, Dkt. 5101 (1948) 


182 F. (2d) 36 (CA D. C., 1950). ** See footnote 74. 
%* Cited at footnote 73, at p. 38 of opinion 
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Thus, from the language of the section it seems clear that the 
Commission must find either of two things before it can require the 
affirmative clause complained of: (1) that failure to make such a state- 
ment is misleading because of the consequences from the use of the 
product or (2) that failure to make such a statement is misleading 


because of the claims in the advertisement.” 

Neither of these was found in the Alberty case. But it has been 
held that the Act confers upon the Commission not only the specifically 
prescribed powers, but “all power falling within the penumbra of the 
meaning in the statutory provisions.” ** Since the ordering of affirma 
tive advertising by the Commission is not specifically allowed, we 
must of necessity turn to an examination of what powers fall within 
the “penumbra of the meaning in the statutory provisions.” The prob- 
lem resolves itself into answering the question: What is the purpose 
of the Act? If the Act’s purpose is to require informative labeling, 
the Commission’s order would certainly fall within the penumbra. If, 
on the other hand, the purpose of the Act is more negative—to prevent 
false and fraudulent deception of the public—then despite the fact 
that the courts must allow the Commission great freedom in its choice 
of remedy, it would not be required to allow the Commission to go 
beyond the very purpose of the Act. The majority in the Alberty case 
recognized that their real problem was to decide the purpose of the 
Act. They said: 

Even if we give effect to the broadest possible concept of the power con 
ferred by the Congress upon the Commission, we do not think that the Com 
mission has the power here claimed. There is a limit to the Commission's 
power. It is not given a general charter to police the expenditure of the public’s 
money or generally to do whatever is considered by it to be good and beneficial.” 

The dissenting judge in the Alberty case said: “The Act’s purpose 
is to encourage the informative function of advertising ....” °° Pro 
fessor Thomas Christopher, in supporting this view, said: “There is 
nothing in the Act, and the writer has found nothing in the legislative 
history or court decisions, to prevent the requiring of affirmative state- 
ments.” © If this were as far as the argument went, it would not be 
an argument in favor of affirmative advertising, for it would seem 
that a clear mandate would be necessary for such a sharp break with 
the traditional concept of advertising. But Professor Christopher goes 
on to state that “the history and decisions clearly indicate that what- 
ever is necessary to prevent deception, however subtle, may be re- 





™ Cited at footnote 73, at p. 38 of opinion. ” Cited at footnote 73, at p. 45 of opinion 
** Cited at footnote 73, at p. 38 of opinion ® Christopher, publication cited, at p. 139 
™ Cited at footnote 73, at pp. 3839 of 

opinion 
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quired.” ** (Italics supplied.) In support of the proposition, Professor 
Christopher cites several cases dealing with the designation of origin 
of the product.** In those cases there was nothing to indicate origin, 
and the Commission ordered a statement as to the place of manufac- 
ture. This is certainly an example of an “informative order.” It is 
submitted, however, that a distinction may be drawn: The Commis- 
sion made a finding, specifically, that where no designation of origin 
was present, the public assumed that the product was made in the 
United States and, further, that the public preferred that type of goods 
to be made domestically. Other such cases have required the advertiser 
of perfumes with French names to indicate that they were made in the 
United States.** Nor do these cases seem to be in point, though they 
certainly involve “informative” orders, for—by the use of the French 
name—the producer is at the very least hinting that the product was 
made in France. In this connection it seems appropriate to consider 
Etablissements Rigaud, Inc., et al. v. Federal Trade Commission,* a false- 
designation-of-origin-of-perfume case. Judge A. Hand there modified 
the order, and said: 

It is doubtless permissible to forbid the use of words which indicate a French 
origin and manufacture when strictissimi juris there is none, but we can see no 
reason for proscribing the use of all French words when designating the perfumes 
or for the rather fantastic requirement of the order that the price of retention 
must be an accompanying English translation.™ 

Another example of “informative” orders are those which require 
the advertiser to state in his advertisement that the product must be 
used in accordance with the directions on the label or in the package.*’ 
Such orders are in reality merely alternatives, that is, they tell the 
advertiser that he must either make the prescribed statement in his 
advertising and give the information required by the statute on his 
label, or make the full statement in his advertising. It is more a real- 
istic recognition by the Commission of the fact that advertising must 
have an aesthetic appeal and has physical limitation than it is a demand 
for informative statements of the nature called for in the Alberty order. 





= CCH TRADE REGULATION REPORTS 


® Christopher, publication cited, at p. 139. 


% Segal v. FTC, 1944-1945 CCH TRADE 
CASES 1 57,223, 142 F. (2d) 255 (CCA-2, 
1944). The article also cites Edward Paul 
@& Company v. FTC, 1948-1949 CCH TRADE 
CASES { 62,253, 169 F. (2d) 294 (CA D. C.. 
1948), where an advertisement of ‘‘Im- 
ported-DuBarry"’ was held to indicate false 
origin when the goods did not come from 
France, but from Japan. 

"See Houbdigant, Inc. v. FTC, cited at 
footnote 34; Parfums Corday, Inc. v. FTC, 
and Fioret Sales Company, Inc. v. FTC, 
cited at footnote 38. 


(Supp., 1941-1943) { 52.744, 125 F. (2d) 590 
(CCA-2, 1942). 

“Cited at 
opinion. 

%* See Miles Laboratories, Inc. v. FTC, 
1944-1945 CCH TRADE CASES 1 57,206. 
140 F. (2d) 683 (CA D. C., 1944): American 
Medicinal Products, Inc. v. FTC, CCH 
TRADE REGULATION REPORTS (Supp.. 
1941-1943) 1 52,960, 136 F. (2d) 426 (CCA-9. 
1943). 


footnote 85, at p. 591 of 
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As stated above, the legislative history indicates that it was not 
the intention of Congress to do away with dealer’s talk.** The courts 
have recognized this indication.*® The concept of puffing in any sense 
would be completely foreign to a concept calling for the advertiser to 
state fully what his product will accomplish, and then go further and 
state exactly what it will not do. The majority of the court, in reject- 
ing the Commission’s proposed remedy, said : 

We think that neither the purpose nor the terms of the act are so broad as 
the encouragement of the informative function. Both the purpose and terms ar« 
to prevent falsity and fraud, a negative restriction. When the Commission goes 
beyond that purpose and enters upon the affirmative task of encouraging adver 
tising which it deems properly informative, it exceeds its authority we 
think that the negative function of preventing falsity and the affirmative function 
of requiring, or encouraging, additional interesting, and perhaps useful, infor 
mation which is not essential to prevent falsity, are two totally different functions 
We think that Congress gave the Commission the full of the former but did not 
give it the latter.” 

The question of affirmative informative advertising is by no means 
settled. It is perhaps the most important problem in the field of trade 
regulation at the present time. The question does not revolve around 
deception of the public, but it is whether or not an advertiser—merely 
because he is an advertiser—is to be forced to become an educator or 
the publisher of a complete text on what his product will not do or of 
an Information Please volume with each advertisement. It is certainly 
true, as Professor Christopher points out, that the statute is for the 
purpose of protecting the consumer and not the advertiser,”' but it is 
here submitted that the consumer can be fully protected from deception 
without the advertiser's being required to “tell the public that his 
product is more frequently valueless than it is valuable.” If Congress 
intended to change our whole advertising philosophy, it most certainly 
would have done so explicitly and not have allowed our traditional 
practices to be changed by administrative fiat. The very phrase “cease 
and desist” is negative, and it 1s submitted that the majority on the 
Alberty case supported the correct view from both a statutory and a 


policy standpoint. 


Protection of Public: Are Wayfaring Men Fools? 
Perhaps a partial explanation of the Commission's positien in the 
Alberty case is to be found in the position it has taken, with the appar- 


ent universal accord of the courts: 


 ™ See footnote 66 “ Cited at footnote 73, at p. 39 of opinion. 
** Cited at footnote 43; Gulf Oil Corpora- " Christopher, publication cited, at p. 137 
tion v. FTC, cited at footnote 62 
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The law is not made for experts but to protect the public,—that vast multi- 
tude which includes the ignorant, the unthinking and the credulous, who, in 
making purchases, do not stop to analyze but too often are governed by appear- 
ances and general impressions.” 

Several courts have stated this proposition in the words of the 
Prophet Isaiah, that the Commission can insist upon a form of adver- 
tising clear enough so that “wayfaring men, though fools, shall not 
err therein. It is difficult enough to defend the intellectual content 
of American advertising without an official agency insisting that its 
content level must be such that “the ignorant, the unthinking and 
credulous” can understand it. The Commission seems to ignore those 
members of the public who desire to read an advertisement containing 


> 93 


an occasional duosyllabic or even trisyllabic word.** An example of 
the type of advertisement that the Commission deemed objectionable 
was one discussed above, advertising a permanent hair dye.®” The 
Commission found that there were some people who might believe 
that a “permanent” hair dye would color hair as yet ungrown. Thus 
the use of “permanent” had to be qualified. It would seem that the 


Commission and the courts are attempting an impossible task, the 
fostering of comprehension in those who, by very definition, cannot 
comprehend. 

Several courts seem to have gone to the extremes in their alterna- 
tives, that is, they see the consumer as “ignorant, unthinking and 
credulous” or as a “grammatical expert,” * an “educated analytical 
Such extremes do not appear 


reader,” * or a “suspicious purchaser.” ** 


to be necessary. The ordinary or average buyer is not an “educated 


_® Aronberg v. FTC, CCH TRADE REGU- — 


LATION REPORTS (Supp., 1941-1943) 
? 52,882, 132 F. (2d) 165, 167 (CCA-7, 1942) 
Charles of the Ritz Corporation v. FTC, 
cited at footnote 3A, at p. 679 of opinion 

“ Charles of the Ritz v. FTC, cited at 
footnote 34, at p. 680 of opinion, quoting 
from General Motors Corporation v. FTC, 
CCH TRADE REGULATION REPORTS 
(Supp., 8th Ed.) § 25,506, 114 F. (2d) 33, 
36 (CCA-2, 1940). Other cases which have 
used the quotation are Gulf Oil Corporation 
v. FTC, cited at footnote 62; Aronberg 1 
FTC, cited at footnote 92; Stanley Labora- 
tories v. FTC, CCH TRADE REGULATION 
REPORTS (Supp., 1941-1943) % 52,988, 138 
F. (2d) 388, 393 (CCA-9, 1943). 

* Commissioner Mason, in his dissent in 
American Dietaids Company, cited at foot- 
note 64, at p. 706 of opinion, expressed a 
similar point of view. He said: ‘I have 
been discouraged with the dim view the 
Federal Trade Commission has taken in 
the past regarding the intelligence of the 
American people. Even the courts which 


review our orders have been concerned 
with our overmeticulousness, and in some 
eases they have indicated between the 
lines a helpless dispair over some of our 
prissy commands (if I may be permitted 
to use the same power of interpreting the 
language of the court which the statute 
allows me to use on advertisers) 

“In my opinion, we do the public a dis 
service when we yardstick all advertise- 
ments by their possible effect on ‘wayfar 
ing men though fools’ and on ‘that vast 
multitude which includes the ignorant, the 
unthinking and the credulous’.’ 

*% Gelb v. FTC, cited at footnote 46 

" Sebrone Company v. FTC, CCH TRADE 
REGULATION REPORTS (Supp., 1%41- 
1943) 1 52,942, 135 F. (2d) 676, 679 (CCA-7 
1943). 

" Aronberg v. FTC, cited at footnote 92 

™ Gelb v. FTC, cited at footnote 46, at p 
582 of opinion; see FTC v. Standard Educa- 
tion Society, CCH TRADE REGULATION 
REPORTS (Supp., 8th Ed.) £ 25,071, 302 
U.S. 112, 116 (1937) 





LABYRINTHINE WAYS PAGE 389 


analytical reader” nor is he ignorant; he is not an “expert in gram 
matical construction” nor is he unthinking; he is not “suspicious” 
nor is he credulous. The test lies somewhere in between. Our concept 
of government has not reached the stage, it is to be hoped, wherein 
the intellectual incapacity of the few is to be used to penalize the 
majority in its desire to preserve its intellectual integrity, or at least 


to preserve what little intellectual content is at present therein contained 


It is not to be suggested that merely because every statement 
in an advertisement is literally true there can be no violation. The 
courts rightfully have made that clear. They say that the important 
thing is: “The ultimate impression upon the mind of the reader arises 
from the sum total of not only what is said but also of all that is 
“Words and sentences may be literally and 


9 


reasonably implied.” ® 
technically true and yet be framed in such a setting as to mislead or 
deceive.” *° However, it is to be hoped that, on re-examination, the 
courts will accept the test that has become fairly common in the cases 
arising under the Food and Drug Act that an advertisement will be 
examined in the light of what is known about the average consumer 
of the type of product advertised." The ignorant should be protected, 
but by education and not by the process of dragging others down to 
their level of ignorance. 

An issue raised in several cases has been the objection to the 
Commission’s relying solely on general knowledge of their experts 
for refutation of clinical data submitted by the petitioner. It has been 
universally held that such evidence was competent and was a good 
basis for findings by the Commission." The position taken by the 
courts seems to be the only practical one, for clinical data is time 
consuming and extremely expensive to gather, while in any normal 
case it seems that the general knowledge of the experts would be 
reliable. Despite the fact that clinical tests are not required by the 


”® Aronberg v. FTC, cited at footnote 92  Bristol-Meyers Company v. FTC, cited 
™ Bockenstette v. FTC, CCH TRADE at footnote 56, at pp. 61-62 of opinion 
REGULATION REPORTS (Supp., 1941- J. EB. Todd, Inc. v. FTC, CCH 1944-1945 
1943) 9 52,915, 134 F. (2d) 369, 371 (CCA-10 TRADE CASES ° 57,308, 145 F. (2d) &858 
1943) (CCA D. C., 1944): John J. Fulton v. FTC, 
"™ See U. S. v. && Cases Containing CCH TRADE REGULATION REPORTS 
Bireley’s Orange Beverage, CCH FOOD (Supp., 1941-1943) { 52.820, 130 F. (2d) 85 
DRUG COSMETIC LAW REPORTS ° 7199, 86 (CCA-9, 1942): Neff v. FTC, CCH 
187 F. (2d) 967, 973 (1951); U. 8. v. Colusa TRADE REGULATION REPORTS (Supp 
Natural Oil, 78 F. Supp. 721 (DC Ia., 1947), 1941-1943), 117 F. (2d) 495, 497 (CCA-4 
aff'd sub nom. Colusa Remedy Company v 1941): Dr. Caldwell, Inc. v. FTC, CCH 
U. 8., 176 F. (2d) 554 (CA-8, 1949): U. S TRADE REGULATION REPORTS (Supp 
v. 116 Bores .. Arden Assorted Candy 8th Ed.) 25.445, 111 F. (2d) 889. 891 
Drops, 80 F. Supp. 911 (DC Mass., 1948) (CCA-7, 1940): Justin Haynes & Company 
v. FTC, cited at footnote 38, at p. 989 of 

opinion 
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courts, in practice the Commission—as does the Food and Drug Ad- 
ministration—presents clinical data in what they regard as hard cases. 

A more difficult problem arises when the case involves a conflict 
among different schools of medicine. Generally stated, the question 
arises in two ways; first, whether the Commission can accept the 
tenets of one school to the complete exclusion of another and, second, 
after deciding that certain claims are supported by one of the minor 
schools—for example, homeopathy—-whether the Commission can in- 
sist that said fact be set forth in the advertising. 

There is no clear answer to the first question in Federal Trade 
Commission cases, but it seems clear that the Commission cannot 
completely ignore the fact that some schools accept a certain practice. 
It is equally clear that the mere fact that a certain group does accept 
a certain tenet will not preclude a rejection of the claim by the 
Commission. The development of the McAnnulty doctrine '”* through 
to the Pinkus case '** and the Food and Drug Administration cases * 
indicates that such choice can be made. Those cases also indicate that 
the choice must be reasonable, and that such choice will be subjected 
to a slightly higher degree of court review. In the one Federal Trade 
Commission case in point, the petitioner claimed that his method of 
cure was accepted by many chiropractic and osteopathic practitioners, 
but the court stated that the mere fact that the decision by the Com- 
mission was difficult would not preclude a choice." There, medical 
doctors strongly refuted the claims. 

When the Commission accepts a claim of curative value because 
it is the tenet of a certain school, the problem is whether the fact of 
rejection by medical doctors must be negatively indicated by a state- 
ment in the advertisement that such method of cure is accepted only 
by X school of opinion. The question was specifically raised in the 
Alberty case," where the Commission ordered the advertiser to state 





American School of Magnetic Healing 
v. McAnnulty, 187 U. S. 94 (1902). At p. 
105 the Court said: ‘‘As the effectiveness 
of almost any particular method of treat- 
ment of disease is, to a more or less ex- 
tent, a fruitful source of difference of 
opinion, even though the great majority 
may be of one way of thinking, the 
efficacy of any special method is certainly 
not a matter for the Postmaster General 
within these statutes relative to fraud.’ 

™ Reilly v. Pinkus, 338 U. S. 269 (1949). 
At p. 274 the Court said: ‘‘We do accept 
the McAnnulty decision as wholesome limi- 
tation upon findings of fraud under the 
mail statutes when the charges concern 


medical practices in flelds where knowl- 
edge has not yet been crystallized in the 
crucible of experience. For in the science 
of medicine, as in other sciences, experi- 
mentation is the spur of progress."’ 

5 Research Laboratories, Inc. v. U. 8., 
167 F. (2d) 410 (CCA-9, 1948): U. 8S. v. 7 
Jugs . . . Each Containing One Gallon of 
Dr. Salsbury’s Rakos, 53 F. Supp. 746 (DC 
Minn., 1944). See Carver, ‘‘The Rule in 
the McAnnulty Case", 5 FOOD DRUG 
COSMETIC LAW JOURNAL 494 (1950). 
But see U. 8. v. Lexington Mill & Elevator 
Company, 232 U. S. 399 (1914). 

¢ Irwin v. FTC, cited at footnote 69 

 Alvberty v. FTC, cited at footnote 73 
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that the claims made were in accordance with the views of the homeo 
pathic school. The majority of the court felt that this was another 
example of the Commission’s informative labeling policy, and thus 
rejected it. It is submitted that the court was mistaken in equating 
this order with the one requiring the advertiser to state affirmatively 
that the product was more often worthless than it was not. The 
situation here seems to be analogous to the false-designation-of-origin 
cases discussed above. Claims of curative propensities implied to the 
consumer that such claims were in accordance with the predominant 
medical view of the country, and thus would be affirmatively mis 
leading unless the required statement was made. 


Miscellany 


A few other minor points that should be discussed before closing 
are raised by the cases. It should be noted that the fact that the case 
is moot, that is, the offending practice has been discontinued, is in no 
way a bar to the Commission’s proceeding to a cease-and-desist order.’” 
“The Act, 15 U. S. C. A. §45 (b), expressly gives the Commission 
the right to file a complaint where the accused ‘has been or is’ using 
false advertising. (Our emphasis.) The Supreme Court has also recog 
nized the propriety of courts enforcing agency’s orders even after the 
conduct complained of has ceased.”'’* The court cited an NLRB 
decision by the Supreme Court.""® Under the Labor Relations Act the 
Board's function is to right a wrong by giving affirmative relief, often 
in the form of money payments. In effect, the Board has the power 
to punish, but as has been said of the Federal Trade Commission: 
“Tt is not the function of the Commission to inflict . . . a punishment 
upon the owner of such a product... .” '"' Though the Court’s analogy 
to labor cases seems inaccurate, the wisdom of its decision is not open 
to serious challenge, from either the viewpoint of statutory interpreta 
tion or of policy. It seems unlikely that Congress contemplated the 
automatic ceasing of Commission proceedings as soon as the advertiser 
withdrew his offending campaign, only to start up again as soon as 
the proceedings were dropped. It has wisely been left to the Com 


1% Consolidated Royal Chemical Corpora- Company v. FTC, 1944-1945 CCH TRADE 
tion v. FTC, cited at footnote 44; Philip R CASES ‘1 57.216, 142 F. (2d) 321, 330 
Park Inc. v. FTC, CCH TRADE REGULA- (CCA-7, 1944) 

TION REPORTS (Supp.. 1941-1943) 1 Consolidated Royal Chemical Corpora 
"52.959. 136 F. (2d) 428 (CCA-9, 1943) tion v. FTC, cited at footnote 44 

See Galter v. FTC, 1950-1951 CCH TRADE NLRB v. Mexia Textile Mills, Inc., 
CASES ‘ 62,770, 186 F. (2d) 810, 812-813 339 U. S. 565 (1949) 

(CA-7, 1951): FTC wv. Goodyear Tire € 1 Ultra-Violet Products Company 1 
Rubber Company, CCH TRADE REGULA- FTC, 1944-1945 CCH TRADE CASES 
TION REPORTS (Supp., 8th Ed.) % 25,127, * 57,266, 143 F. (2d) 814, 816 (CCA-9, 1944) 
304 U. S. 257, 260 (1938); Hugene Dietzgen 
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mission to decide whether there has been an honest correction of the 
violating practice and whether the advertiser will again employ the 
offending material. Of recent years the Commission has been exercis- 
ing its discretion wisely and to a much greater extent than in the past. 


The problem of secret formulas of cosmetic and medicinal prod- 
ucts has arisen in at least two cases since the amendment.'** In both 
of these cases the court denied any protection to the secret formula. 
In fact, in one case, Charles of the Ritz Company v. Federal Trade Com- 
mission,'™* the court said that not only was there no privilege to refuse 
to divulge the formula, but the company’s “failure to introduce evi- 
dence thus within its immediate knowledge and control, if existing 
anywhere . . . is strong confirmation of the Commission’s charge.” 
In the other case involving a secret formula, Frederick A. Clark v. 
Federal Trade Commission,"* the Commission obtained a court order 
under Section 9 of the act ordering the witness to disclose the secret 
formula. The district court, in a very interesting opinion, came to the 
conclusion that the trend of decision was away from protecting trade 
secrets in cases where the public interest was involved; it followed 
the trend. It is suggested that secret formulas will not be given any 
extensive protection by the courts. Since such formulas can, at times, 
be vital to a concern, in fact being the only real asset of the firm, it 
might be well to explore the possibility of some legislative protection. 
Such legislation should be along the lines of forcing the Commission 
to make a strong and definite showing in the district court of the 
absolute essential nature of their demand for the formula. In this way 
the public will be getting the full measure of protection and the Com- 
mission will be unable to obtain such formulas without a strong show- 
ing of cause. 

In passing, it is pertinent to point out two further developments 
under the Act. The statute has been held to say that all cease-and- 
desist orders issued before March 21, 1938, were to become final unless 


5 116 


appealed within 60 days of that date." Thus, the penalty section 





"2 Charles of the Ritz Corporation v. ™ U. 8. v. Piuma, CCH TRADE REGU- 
FTC, cited at footnote 34; Frederick A. LATION REPORTS (Supp. _ 1941-1943) 
Clarke v. FTC, CCH TRADE REGULA-_ ‘ 52,636, 40 F. Supp. 119 (DC Calif., 1941); 
TION REPORTS (Supp. 1941-1943) { 52,801, Piuma v. U. 8., CCH TRADE REGULA- 
128 F. (2d) 542 (CCA-9, 1942)—for district TION REPORTS (Supp. 1941-1943) { 52,764, 
court, CCH TRADE REGULATION RE-_ 126 F. (2d) 601 (CCA-9, 1942) 

PORTS (Supp., 1941-1943) { 52,657, 33 FTC 1% As added 52 Stat. 111 (1938), 15 USC 
1812 (1941). Sec. 45(1) (1946). A criminal penalty was 

"3 Charles of the Ritz Corporation v also added to the statute by the Wheeler- 
FTC, cited at footnote 34, at p. 679 of Lea Amendment, Sec. 14. It deals directly 
opinion. with foods and drugs, and has rarely been 

™ The district court opinion in Frederick used 
A. Clarke v. FTC is cited at footnote 112. 
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added by the amendment applies to orders issued before the penalty 
sections themselves were enacted. Further, it has been held that cease 
and-desist orders may run against representatives, employees and 
agents, even though they were not named in the complaint.'** Thus, 
conceivably, a penalty might be imposed on a person with no knowl 
edge whatsoever of the order, due either to the fact of the antiquity 
of the order or to the person’s minor position in the company at the 
time the order was issued. The Commission has not proceeded against 
such persons and it is to be hoped that it will not 


Conclusion 


In summation, it must be said that the Commission has been 
diligent in its efforts to control the advertising of foods and drugs 
It has not been the function of this paper to discuss the procedures 
used by the Commission, but it should be noted that it has developed 
to a very high degree of efficiency the informal procedures of stipula 
tion and letters of agreement. The Commission seems to regard itself 
as the agency entrusted with the duty of altering advertising and sell 
ing traditions to fit the mold as set by it, and not as set by Congress 
In reviewing Commission decisions, the courts, led by the attitude 
of the Supreme Court, seem to have lost sight of the fact that it is for 
Congress to set the ultimate goals and not for an administrative 
agency. In view of the Commission’s unrestrained activity beyond 
what seems to have been the Congressional intent, it is suggested that 
new efforts be made to exclude the Commission from the food, drug, 
device and cosmetic area and to consolidate such activity in the Food 
and Drug Administration."* But wherever the jurisdiction lies, the 
informal procedures developed by the Commission should remain a 
feature of enforcement, and Congress should clearly delineate the area 
within which the administrator may act. Failing legislative action, 
a more restrained application of Congressional policy, with less em 
phasis on creating a new one, would solve most of the problems dis 


cussed above [The End] 


Sebrone Company 1 FTC. cited at extent of the application or the extension 
footnote 96. The court speaks of a statute thereto of the Federal Food, Drug, and 
dealing with injunctions, but the case it- Cosmetic Act, approved June 25, 1938, as 
self deals with an order issued by the amended ‘I S. C., title 21, chapter 9’.’ 
Commission However, it would appear to be more to 

™ The change could follow the lines of the interest of the public and industry 
the proposed Reece bill, H. R. 2390 (1946) that affirmative jurisdiction over advertis 
which said in Section 19: ‘‘Food, drugs, de- ing in this field be given the Food and 
vices, and cosmetics shall be exempted Drug Administration, so that no void be 
from the provisions of this Act to the created in the coverage 





Judicial, Administrative 


and Legislative Developments 


Significant Comments 


By THOMAS W. CHRISTOPHER 


Court Decisions 


Pharmacopocia—A much-awaited Wisconsin decision involving 
the validity of the pharmacopoeia provisions has been handed down, 
the state court ruling that the provisions are valid.'. The Wisconsin 
Statute adopts in its definition of drugs articles listed in the pharma- 
copoeias,’ the section reading almost word for word like Section 201 
(zg) (1) of the federal Act. Thus, the decision is of national interest, 
especially since it appears to be the first clear and direct ruling on 
the point. 

The respondent had maintained that Section 151.06 (1) violated the 
Wisconsin Constitution in that it was an unlawful delegation of legis- 
lative authority to private organizations located outside the state, at 
least as to supplements to the books after the passage of the statute. 

The court wrote: 

the legislature may delegate any power which it may itself rightfully 
exercise which is not legislative. . . the legislature may enact a statute, the 
operation of which is dependent on the happening of a contingency fixed therein, 
and . such contingency may consist of the determination of some fact, 
even if said fact is determined by private individuals. 


It adds: 


In the present case we have a complete act of the legislature which was not, 
at the time of its passage, dependent on the act of any other person or organ- 
ization, but provided for the inclusion of articles discovered in the future with 
the advancement of science. It should not be held void because it provides for 
the inclusion of new discoveries, if approved by persons most eminent in the 
profession who are most interested in maintaining the highest standards known 
or to be known to science. This is not a case of the delegation of legislative powers. 


be ‘State i of Wisconsin v. Wakeen, CCH ? Wisconsin Statutes, Sec. 151.06 (1) 
FOOD DRUG COSMETIC LAW REPORTS (1949). 
© 85.137 (Wisconsin, March 3, 1953). 
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The decision is in line with many state decisions upholding dele- 
gations to medical groups, and speaks the confidence the courts have 
in medical and drug associations. The weakness in analogizing from 
these decisions is that they generally deal with a licensing power, 
whereas in this case a criminal statute is involved. When one comes 
down to it, the only logical distinction to be made between these med- 
ical delegations and many other delegations which have been struck 
down is that here the courts see this method of handling a serious prob 
lem as the best solution, utility-wise. It will be interesting to see how 
the federal and the other state courts meet this constitutional chal 
lenge.* 

Removal to Another District —In a recent federal decision involving 
the right of removal under Section 304 (a),* the Fifth Circuit ruled 
that it was an abuse of discretion for the trial court to refuse the claim- 
ant’s request to remove the cause to another district where no good 
cause for the refusal was shown.* This decision appears to be in line 
with the language of Section 304 (a). 

Review Refused —The Supreme Court has refused certiorari in the 
Atlas Powder and Glyco cases,® and also in the Kocmond case.” 

Multiple Szizure—In a case under the Federal Insecticide, Fungi- 
cide and Rodenticide Act,* the Court of Appeals for the District of 
Columbia upheld multiple seizures of a product alleged to be mis 
branded. The question was not of statutory interpretation but rather 
dealt with due process. The court held that there was no violation 


by such multiple seizures. The decision is of interest, of course, in rela 
tion to the seizure sections of the Federal Food, Drug, and Cosmetic 


Act. Petition for certiorari was filed on March 16, 1953. 
(Continued on inside back cover) 


* For discussions of this constitutional 
question, see Wheeler ‘Validity of ‘Of- 
ficial’ Drug Standards."" 1 FOOD DRUG 
COSMETIC LAW QUARTERLY 588 (1946); 
Christopher, ‘Validity of Delegation of 
Power to a Private Agency.”’ 6 FOOD 
DRUG COSMETIC LAW JOURNAL 61 
(1951) 


heard) shall by order. unless good cause 
to the contrary is shown, specify a district 
of reasonable proximity to the claimant's 
principal place of business, to which the 
case shall be removed for trial."’ 

5’ Ridd Laboratories, Inc. et al. v. U. 8 
CCH FOOD DRUG COSMETIC LAW RE 
PORTS { 7254 (CA-5, 1953) 


* “In any case where the number of libel 
for condemnation proceedings is limited 
as above provided the proceeding pending 
or instituted shall, on application of the 
claimant, seasonably made, be removed for 
trial to any district agreed upon by stipu- 
lation between the parties, or. in case of 
failure to so stipulate within a reasonable 
time, the claimant may apply to the court 
of the district in which the seizure has 
been made, and such court (after giving 
the United States attorney for such district 
reasonable notice and opportunity to be 


*Glyco Products Company v. Federal Se 
curity Administrator and Atlas Powder 
Company v. Ewing, CCH FOOD DRUG 
COSMETIC LAW REPORTS ¢ 7247, 201 F 
(2d) 347 (CA-3, 1952) 

7™U. 8. v. Kocmond, CCH FOOD 
COSMETIC LAW REPORTS ¢ 7249 
(2d) 370 (CA-7, 1952) 

*61 Stat. 163 (1947) 
following (Supp., 1952) 

* Victrylite Candle 
201 F. (2d) 206 (CA D.C 
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7 USC Sees. 135 and 
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STATEMENT BY CHARLES WESLEY DUNN FOR GROCERY MANU- 

FACTURERS OF AMERICA, INC., AT HEARINGS BY THE HOUSE 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE ON 

AMENDMENT OF THE FACTORY-INSPECTION LAW IN THE FED- 

ERAL FOOD, DRUG, AND COSMETIC ACT, BEGINNING ON MAY 
19, 1953 


<4 TESTIFY to support the prompt enactment of H. R. 2769, by 
I Mr. Wolverton. For it proposes an essential amendment of the 
factory inspection law in the Federal Food, Drug, and Cosmetic Act 
(called the FDC Act), recommended by President Eisenhower. This 
Act prohibits a harmful adulteration or misbranding of its products in 
interstate commerce, mainly to safeguard the public health; it is our 
principal national health law, from the standpoint of the consuming 
public ; and its factory inspection law is a necessary enforcement part 
thereof. The Secretary of Health, Education and Welfare administers 
this Act, through the Food and Drug Administration (called the 
FDA); and has submitted the amendment made by H. R. 2769. 

“In approving this amendment I speak for the Grocery Manufac- 
turers of America, Inc., located at 205 East 42nd Street in New York 
City; of which I have been general counsel for over 40 years. This 
is the national association of food and other grocery product manufac- 
turers; it has more than 300 representative members; and their list is 
attached. The significance of this association here is that it is in effect 
the national organization of food manufacturers, generally; and lead- 
ing food manufacturers throughout the country or members of it... . 


a 

“The major factory inspection law of the FDC Act,* quoted in 
Annex A, is divided into two parts. The first part is a basic law in sec- 
tion 704, entitled ‘Factory Inspection’. For it authorizes such inspec- 
tion to enforce this Act, through FDA inspectors. While this inspection 
is named a factory one, it actually reaches all establishments wherein 


the products subject to the Act are manufactured, processed, packed 


or held, for introduction into interstate commerce; or are held after 





“* This Act also contains a voluntary that section 301(j) prohibits an official 
factory inspection law, for sea food; and misappropriation of certain information 
an emergency factory inspection law, re- acquired in a factory inspection under 
lating to food dangerously contaminated section 704."" 
with micro-organisms. I should also note 


3% ) 





introduction into such commerce.* Hence it reaches every fabricat- 
ing, wholesaling and retailing establishment in the country, which thus 
relates to such commerce in these products. For that reason it is far 
more than a factory inspection ; but I will so designate it here, for con- 
venience. And the section empowers a government inspection of any 
aforesaid factory, to the following extent: an FDA inspector, after first 
requesting and obtaining permission by the owner, operator or custodian 
(called the manager) of the factory, is authorized (1) to enter it, at rea 

sonable times, and (2) to inspect, at reasonable times, the factory itself 
and all pertinent equipment, finished and unfinished materials, contain 

ers and labeling in it. 

“Therefore section 704 authorizes the FDA inspection of a fac- 
tory, under three conditions. They are, first, it must be permitted by 
the manager; secondly, it must be made at reasonable times; and, 
thirdly, it must be within the prescribed scope. Consequently this sec 
tion enacts a permissive (as distinguished from a compulsory) factory 
inspection law; but it does not expressly require that the inspection 
shall be reasonable in character, as well as in time. That additional 
requirement however is necessarily implied, to save the validity of 
section 704. 


b 

“The second part of this factory inspection law is in section 
301(f). For it prohibits a refusal by the manager of a factory to per 
mit an entry into or an inspection thereof, ‘as authorized by section 
704’; and such refusal is made a criminal offense under the FDC Act. 
Hence the former section enforces the factory inspection law of the 
latter section; it thus undertakes to convert that law into a compulsory 


one; and it does so because a permissive factory inspection law on its 


face may operate to prevent a due enforcement of this Act, to safe 


guard the public health. As a result section 301(f) was administra 
tively construed in practice to cancel the industrial permission 
requirement in the factory inspection law of section 704. This con 
struction was apparently justified by the legislative record of the FDC 
Act; it was certainly required to effectuate the protective purpose of 
such Act; and for these reasons the interested manufacturers and deal 


ers were not dispesed to challenge it, as a rule.*|*| 


‘“* This inspection also reaches vehicles “*(*) This statement of course does not 
being used to transport or hold such prod- apply to any challenge of an administra- 
ucts in interstate commerce; and it is like- tive construction of section 704, with 
wise subject to the conditions imposed by respect to the scope of its inspection au- 
section 704." thority, which is deemed unauthorized.’ 
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“This administrative construction of section 301(f) prevailed for 
over 13 years, after the FDC Act became effective on June 25, 1939. 
But notwithstanding that is so the legal question ever remained open, 
whether this section actually transformed the permissive factory in 
spection law of section 704 into a compulsory one. For the former 
section only prohibits a refusal by the manager of a factory to permit 
its inspection, @s authorized by the latter section; and that section only 
authorizes such inspection, if he permits it. Hence this legal question 
required a final answer by the Supreme Court, sooner or later; and 
it was eventually made in the Cardiff case, on December 8, 1952. The 
answer was No; with Mr. Justice Burton dissenting. 


“Our highest court essentially ruled: the factory inspection law 
thus enacted is drawn in conflicting and uncertain terms. This is so 
because (as explained above) section 301(f) forbids the manager of a 
factory to refuse permission of its inspection under section 704, which 
that section then allows him to withhold. Consequently the former 
enforcement section does not give the manager fair notice and warn- 
ing that his refusal to permit such inspection is a crime, as required 
in a penal law of this sort; and therefore it may not be construed to 
make the permissive factory inspection law of the latter section a com- 


pulsory one. 


c 
“That judicial construction of the factory inspection law before us 
must be accepted as legally correct; but it is practically effective so 
to emasculate this law. Hence Congress should enact a corrective 
amendment of such law, which gives it a compulsory force; and three 
basic facts support this amendment. The first fact is that a major 
reason for enacting the FDC Act was to write a factory inspection law 
into it, which the original Federal Food and Drugs Act did not con 
tain. The second fact is that in writing a factory inspection law into 
the FDC Act, Congress intended to give it a compulsory force. The 
third fact is that this law must have such force, to be a due means of 
enforcing the FDC Act. That is manifestly so for three reasons. 


They are, first, a permissive factory inspection law (as previously indi 
cated) may be ineffective to secure a required protective enforcement 
of the Act; secondly, a compulsory factory inspection law is necessary 


to discover insanitary and other serious violations of the Act; and, 
thirdly, it is also an economical administrative way to do so. All 
these facts are proven by the legislative and administrative record of 
the FDC Act; and the latter record shows that about 80 percent of its 
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violations have been revealed through factory inspection. Moreover 
the House Commerce Committee expressly recognized the above en 
forcement situation, by making the following statement in its report 
on the bill for this Act: ‘It is only through factory inspection that cer 
tain abuses of consumer welfare can be established. A notable illus 
tration of this is insanitary manufacturing conditions.’ (House Report 
No. 2139, 75th Congress, 3d Session, on S. 5) 


“Hence there can be no reasonable doubt that Congress should 
promptly enact a corrective amendment of this factory inspection law 
which restores its intended and essential compulsory effect. H. R. 2769 
proposes this amendment; and it is a simple, direct and adequate one 
For it amends section 704, to delete its requirement of industrial pet 
mission for a factory inspection thereunder; and it substitutes the 
requirement of a written official notice for that inspection. As thus 
amended the factory inspection law of this section will plainly become 


a compulsory one; it will operate on a sound procedural basis; and 


section 301(f) will remain unchanged, to enforce it. But that asset 
tion is subject to the following footnote: the administrator of the FDC 
Act has informed Congress that this amendment will empower an 
FDA inspector to make a factory inspection authorized by section 
704, immediately after giving such notice; and presumably the House 
Commerce Committee will repeat that significant interpretation, in its 
report on H. R. 2769 

“T should now go on to advise that the Committee write a state 
ment in its report on such bill, to the following effect: this amendment 
of section 704 does not indicate a congressional approval of any admin 
istrative construction of that section, to the extent it has been other 
wise reenacted in effect. There are two reasons for this advice. The 
first reason 1s the established rule of statutory construction that the re 
enactment of a federal law may indicate congressional approval of its 
previous administrative construction. (/ondren v. Commissioner of 
Internal Revenue, 324 U. S. 18, 29-30: Cook v. United States, 288 U.S 
102, 120; McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 492: Nagle 
7’. Loi Hoa, 275 U. S. 475, 482: and National Lead Co. v. United States, 
252 U. S. 140, 145) The second reason is that section 704 was pre 
viously given an administrative construction with respect to the scope 
of its inspection authority, which has invited legal challenge 
d 
“Tl add two pertinent observations, in conclusion. The first obser 


vation is that related federal statutes may be cited as a precedent, to 
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sustain the constitutionality of a compulsory factory inspection law 
in section 704 of the FDC Act; and a principal one is the compulsory 
meat inspection law. For this drastic law requires (in part) an advance 
government inspection (day or night) and approval of meat food prod- 
ucts, prepared for interstate commerce; it has been effective for nearly 
half a century; and the Supreme Court has declared it to be a valid 
enactment. (Pittsburgh Melting Co. v. Totten, 248 U. S. 1) Moreover 
the books are full of compulsory state establishment inspection laws 
especially dealing with food, which have been repeatedly declared 
valid. But I should go on to say that the compulsory factory inspec- 
tion law enacted by H. R. 2769 may be rendered unconstitutional, if 
and to the extent it is given an unreasonable application. For it would 
then deny the right to be secure from unreasonable searches, guaran- 
teed by the Fourth Amendment to the United States Constitution. 
This is why I have long held the personal view that section 704 ought 
to expressly require that its factory inspection shall be reasonable in 
character, as well as in time. Such an additional requirement must 
be implied, in any event; it would have a wholesome practical restraint ; 
and it has consequently been written into other sections of the FDC 
Act, notably section 401 containing its basic food standards law. I do 
not however press that personal view on this Committee, since I am 
here to testify for the enactment of H. R. 2769 as it is drawn. 

“The second and final observation is that in approving this com- 
pulsory factory inspection law in section 704, the manufacturers I 
have the honor to represent demonstrate their deep sense of public 
responsibility to the FDC Act and the consuming public it is enacted 
to protect.” [The End] 


Annex A—Major Factory-Inspection Law of 
Federal Food, Drug, and Cosmetic Act 

Prohibited Acts 

“Sec. 301. The following acts and the causing thereof are hereby 
prohibited: 

x * * 

“(f) The refusal to permit entry or inspection as authorized by 

section 704.” 


Factory Inspection 
“Sec. 704. For purposes of enforcement of this Act, officers or 
employees duly designated by the Administrator, after first making 























request and obtaining permission of the owner, operator, or custodian 
thereof, are authorized (1) to enter, at reasonable times, any factory, 
warehouse, or establishment in which food, drugs, devices, or cos 
metics are manufactured, processed, packed, or held, for introduction 
Into interstate commerce or are held after such introduction, or to 
enter any vehicle being used to transport or hold such food, drugs, 
devices, or cosmetics in interstate commerce; and (2) to inspect, at 
reasonable times, such factory, warehouse, establishment, or vehicle and 
all pertinent equipment, finished and unfinished materials, containers, 
and labeling therein.” 


SIGNIFICANT COMMENTS—Continued from page 395 


Administrative Action 

The Food and Drug Administration reports that in March it seized 
1,241,056 pounds of food because of decomposition or contamination 
with filth. Among the therapeutic devices seized was an ozone gener 
ator promoted for the treatment of “all diseases known to suffering 
humanity.” 

Among the actions of the FIDA in recent months is a statement 
of policy regulating the use of antibiotic drugs in foods. This policy 
is to the effect that foods containing antibiotic drugs will be deemed 
to be adulterated."” 

The latest development in the FIDA’s program regarding con 
tamination in wheat appears to be that the original plans will be mod 
ihed, although discussion of the matter is not at an end. Much opposition 
has arisen to the enforcement program against wheat contaminated 
with rodent excreta and/or weevils. Of course there is agreement for 
seizure of wheat unfit for human consumption, but beyond this point 
the program ts in doubt. 

\ceording to Order 1, issued by the new Department of Health 
Education, and Welfare on April 11, the functions of the Food and 
Drug Administration will be unaffected in any material way by the 


elevation of the Federal Security Ageney to cabinet rank 


State Action 


\ number of states have amended their food and drug laws 
\rkansas, for example, has enacted a statute which is patterned after 
the federal law."' Of general interest is the adoption by Pennsylvania 
of the American Law Institute’s Umiform Commercial Code, to take 
effect in July, 1954. 

‘CCH FOOD DRUG COSMETIC LAW CCH FOOD DRUG COSMETIC LAW 


REPORTS °£ 7251 (Statement of Policy REPORTS * 29,301 
February 18, 1953) 





